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The Unbearable Lightness of the People

CHARISMA AND ITS DISCONTENTS

The basic conceptual template for making sense of democratic constitutional
founding seems to have remained surprisingly unchanged since the great
revolutions of the eighteenth century. The orthodoxy has it that it is “We the
People” who “hold these truths to be self-evident” and “ordain and establish
this Constitution™ upon those truths. Politically sacrosanct and intuitively
appealing, the idea of the people as the foundation of constitutional legiti-
macy, or simply popular sovereignty, has come to form the core of a latter-day
“political theology.” Despite recent attempls to question ils necessily and
even the very coherence of the idea, popular sovereignty still refuses to relent
its firm grip on our political and constitutional imagination. In the words of
Jean Bethke Elshtain, “[w]e like the sound of the locution: “the sovereignty
of the people’.™

This political theology, or what Frank Michelman in our time has called
“authority-authorship syndrome,™ was given suceinet expression by the influ-
ential Weimar liberal jurist Erich Kaufmann. “A constitution can do nothing
more than create and establish frames in which the people’s actual ethical
and charismatic powers can find expression in a legal order.” A noted contem-
porary American constitutional scholar, Richard Kay, echoes this resignation
to the authority-authorship syndrome when he states that “at bottorn, such
democratic legitimnacy [as based on papular sovereignty | depends on nothing

¢ Jean Bethke Elshtain, Sovereignty: Cod, State, and Self (New York: Basic Books, 2008), p. gg.
* Frank | Michelman, “Constitutional Authorship.” in Larry Alexander (ed. |, Constitutionalism:
Philosophical Foundations (Cambridge: Cambridge University Press, 1gg8), p. 67.
Erich Kaufman, “On the Problem of the People’s Will” in Arthur . Jacohson and Bernhard
Schlink (eds.), Weimar: A Jurisprudence of Crisis (Berkeley: University of California Press,
2000), p. 199 (emphasis added).



14 The Unbearable Lightness of the People

but its source and is, in that sense, a species of what Weber called charismatic
legitimacy.” These invocations of charismatic legitimacy as a way of express-
ing this syndrome are a testimony lo the religious underpinnings of popular
sovereignty that persist to this day. For, originally, charisma was a religious
term used in the Old Testamenl lo describe the extraordinary quality of a
prophet in the Judaic tradition who successfully claimed to represent the will
of God in this secular world.

At Max Weber’s hands, famously, this ancient religious term was resusci-
tated and secularized to explain sudden ruptures in the ordinary routines in
our political, legal, and social life. This charismatic rupture sets in motion the
beginning of a new inslitutional order, to be interrupted yet again by another
upsurge of charisma at some future point in time. In this Weberian cycle of
eternal recurrence, popular sovereignty is the attribution of charisma and its
crealive-destructive energy to an indeterminate collective agent called “the
people.”s Relying on neither genealogical nor external authorilies, charisma
of the revolutionary people generales its own legitimacy from within itself
by seeking to destroy the routines of the status quo ante in ils entirety. To
that extent, every democratic revolution in history was necessarily a “usurpa-
tion of power™ after which legitimacy had to be created illegitimately or in
an improvised act of “boolstrapping.”® Omnipotent and deeply generative at
once, Weber’s democratie-revolutionary charisma signifies a purely existential
will of the people that may do away with reason, universal morals, and even ils
own pasl. When it comes to constitutional founding, it is as though charisma
of the revolutionary people can tolerate no constraints from a time before the
ruplure, nor any impositions from oufside their putative realm. With this attri-
bution of semidivine charisma lo the people, the phrase “vox populi vox Dei.”
originally a mere rhetorical device, has ironically taken on a literal meaning
in this modern, democratic, and allegedly secular age.”

¢ Richard Kay, “American Constitutionalism.” in Alexander (ed.). Constitutionalism. p. 25
(emphasis added).
Strictly speaking, Weber believed that charisma is an attribute of an individual person. Its col-
lectivized and mstitulionalized form. however. is variously suggested in his vast peuvre. For
a recent discussion of institutionalized charisina, see Sung Ho Kir, Max Weber's Palitics of
Civil Society (Cambridge: Cambridge Univemily Press, zo07), pp. S4-5.

@ Jon Elster. “Constitutional Bootstapping in Philadelphia and Pans,” in Resenfeld (ed.),
Constitutionalism, Identity, Difference, and Legitimacy, pp. 5753

7 Carl Schmitt was only slightly exaggenting when he wrole: “All significant concepls of the
moderm theory of the state are secularized theological concepts not only because of their his-
torieal developrent . .. but also because of their systematic strueture.” Carl Schmittl, Political
Theology: Four Chapters on'the Concept of Sovercignty, ltans. George Schwab (Carnbridge,
MA: MIT Press, 1985), p. 36.
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Al the level of practical reason, this political theology of popular sover-
eignly raises thorny questions, especially for many liberal constitutionalists,
The crux of their discontent is that vox populi does not always or necessarily
speak for vox Dei. For many liberals, voluntary obedience that any constitu-
tion worthy of the name commands from its cilizenry is, in the final analysis,
by virtue of the “rightness” of the constitutional norms. To contend that
majority will, assuming it can be ascertained, may supply the source of such
normativity, which is what democratic legitimacy boils down to, is presump-
tuous at best. Worse still, letting majority will prevail without mitigation can
menace individual liberty with a new and even more dangerous form of
oppression, namely the “tyranny of majority.” In this well-entrenched liberal
fear since Tocqueville and Mill, fact does not make validity, and nor does
popular consent (alone) create constitutional legitimacy. Even democratic
constitutions created by the charismatic authority of the sovereign people
need to be underwritten by universal practical reason before their normative
validity can be recognized. Thus ensues the liberal-constitutional search for
some moral-transcendental and democratic-immanent standard by which
the sovereign people’s constituent power can be normatively bound. Before
the countermajoritarian difficulty, there was, and still is, a “majoritarian dif-
ficulty” that must be coped with by suitable constitutional reasoning and
institutions.

We do not intend, however, to partake in this crowded genre, atleast not in
any immediate way. Our inquiry is rather predicated on the suspicion that the
authority-authorship syndrome is not the only trouble that makes popular sov-
ereignly seem ungrounded in sound practical reason. In point of fact, this sort
of liberal obsession tends to overshadow other aspects of popular sovereignty
that can be as troubling on both normative and empirical grounds. Frequently
unexamined by the liberal-constitutional whistle-blowers, in particular, is the
ontology of “We the People™ ilself. How the constituent people has come into
existence, and in what shape, is often taken for granted as a historical acci-
dent that defies normative evaluation. Instead, what the constitent people,
once formed, may or may not decide normatively is the entry point where
the liberal practical reason comes lo bear, for the first time. on discussions
aboul constitutional legitimacy. Curbing popular majority may indeed be
morally imperative. Yet, this liberal atternpl lo square will (authorship) with
reason (rightness) tends to cloud our perspective on how “the people™ itsell
was forged. In other words, popular sovereignty often exhibits questionable
assumplions, or “syndromes,” about “We the People,” which tend to mys-
tify their constituent power and reinforce the political-theological account
of democratic constitutional founding. Our goal is to examine these other

2
2



16 The Unbearable Lightness of the People

syndromes that are entailed in the attribution of charismatic powers to the
conslituent people.

Bricfly, first of these may be called the “autonomy syndrome.” Democratic
constitution-making tends to presuppose that political self-determination of
the people has an intrinsic value, and as such, it should be accorded moral
respect and legal recognition that are due autonomy claims in general. As
a corollary, this collective autonomy is often conceptualized as a matter of
noninterference from unwanted foreign influences, As a resull, a new con-
stitution may forfeit its legitimacy if and when its “autochthony™ is perceived
to be compromised by forces from the outside, however well-meaning or rea-
sonable they may be. The mere presence of, to say nothing of intervention
by, any external authority is the most critical blow to the people’s sovereignly.
The second one might be termed the “tabula rasa syndrome.” Here, colleclive
sell-determination frequently connotes liberation not only from foreign and/
or lyrannical rule but also from the past itself, and constitutional founding
is understood to involve both the extinction of the past and the creation of a
whole new order on a tabula rasa. On this view, constitutional legitimacy is
gained and lost on the extent to which the immediate past has been effectively
exorcised by the sovereign people’s determination to start from seratch again
with a new constitution as ils primary tool.

Finally, most conventional views lend to assume the existence of an immu-
table constituent people with predetermined identity. The two syndromes
just mentioned are in fact dependent on such an assumplion. Autonomy syn-
drome presupposes an isolaled sell-reliant agent with the power to impose
its sovereign will on the political universe. Similarly, tabula rasa syndrome
presupposes an all-powerful constituent agent thal is able to annihilate the
preexisting order and replace it with a completely new one. As such, these two
syndromes make it hard to analyze, or even recognize, how the putatively con-
stituent people is formed or how its boundaries are determined. A sovereign
people must simply be postulated. One consequence of this postulation is that
it becomes difficult to understand the process by which the people acquires its
distinctive identity or articulates its own bouridaries. In other words, turning
a blind eye to outsiders in the name of self-determination and to the past in
the name of new beginning contribules to a theoretically impoverished view
in which a charismatic people with all ils semidivine powers is presumed to
have existed prior to the constitutional founding. Those who find it problermn-
alic la assume such a people may just circumvent the issue by posiling, for
imstance, a “closed society.” Such an approach, however, will fail to capture

° John Rawls, Political Liberalism (New York: Coltumbia University Press, 1903), pi 12.
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the truly momentous aspect ol conslitutional founding, as il cannol recog-
nize the transformations that lake place during that dynamic process. In our
view, the identity of a sovereign people is less a constant than a function of
the constitution-making process that is necessarily encumbered by external
influences and past legacies. The relationship between people-making and
constitutional founding is better caplured in terms of mutual conslitution, and
the identity of the people as emerging out of this process of negotiation with
external others and past legacies.

By all accounts, constitutional founding based on popular sovereignty is an
elusive concepl to make sense of. Much ink has been spilt over the household
liberal-constitutional parancia over authority-authorship syndrome, perhaps
because “linkage of the Constitution’s authority to its authorship is a sitling
duck for critique.” Often overshadowed by this “sitting duck,” however, are
these other syndromes that make popular sovereignty so hard to pin down
conceptually and to cope with politically. The autonomy syndrome and the
tabula rasa syndrome obstruct adequate theoretical understanding of the
boundary and identily of people as such, which is perhaps why most theo-
ries of democratic constitution-making tend to take them for granted. Our
goal in this chapter is lo foreground and problematize these syndromes at the
theoretical level. In the following two sections, we will survey a number of
theoretical perspectives on the roles of external others and past legacies to see
whether they can justifiably be deemed a part of our theoretical framework
for conceptualizing constitutional founding by the sovereign people. We will
then, in the following section, reflect on the possibility of understanding the
constitution-making process from a perspective that does not presuppose a
preexisting semidivine people with a fixed identity.

EXTERNAL OTHERS: “AUTONOMY SYNDROME"

Historically, the great democratic constitutions of the eighteenth century
were quite the exception. The more common mode of constitution-making
was one in which “We the People” played very little role. Indeed, the nota-
ble cases of constitutional founding of the nineteenth century hardly con-
formed to the example set by the American and French precedents. The
Bonapartist constitutions that Poland (1791), Spain (1812), and Norway (1814)
adopled in the wake of the French Revolution were often dictated at the tip
of the conqueror’s bayonets. Following the Congress of Vienma, the legiti-
mist charters of Holland (1815), Bavaria (1818 ), and Portugal (1826) sought to

Michelman, “Constitutional Authorship,” p. 67



18 The Unbearable Lightness of the People

restore absolutist monarchy of the ancien régime. So-called bourgeois con-
stitutions pioneered by the Belgian Charter (1831) were based on “dualism”
in which the monarch and the popular assembly vied for autherity while
a constitution was promulgated as a royal gift to the (bourgeois) people.
The constitutions of Wilhelmine Germany (1871) and Meiji Japan (188¢) are
merely the best-known examples of this type of constitution-making, Aside
from the possible exception of the Latin American republican experiments
during the same period, constitutional founding in history was more an act
of imposition — be it from the oulside or the upside — than that of an autono-
mous people’s sell-determination from below. “You the People” seems to be
closer to the historical reality of the nineteenth-century than any purported
idea of “We the People.”

OfF course, the idea of autonomy, or sell-delermination, eventually came
to the fore with the rising tide of nationalist sentiments and class conscious-
ness on a grander, worldwide scale. The interwar period in Europe witnessed
an effervescence of constitution-making activities in new “nation-states”
carved out of the imperial ruins after World War 1. More established coun-
tries, whether defeated (as in Weimar Germany) or otherwise (as in New Deal
America), also underwent a profound constitutional overhauling in the direc-
tion of robust socioeconomic justice. Al the conclusion of World War I1, these
two progressive causes merged into a powerful call for national and class liber-
ation among many a postcolonial people who demanded a constitutional edi-
fice befitting their dual liberation.” Self-determination of the people became
the sine qua non for a successful constitution-making in the postwar, postco-
lonial world. At long last, it appears that “You the People” of the nineteenth
cenlury has given way lo “We the People™ in the twentieth century.

From a more conceplual standpoint, however, it is still worth asking
whether constitutions are really no longer “imposed,” now that national
self-determination has become the new zeitgeist. Constitution-making
involves designing the institutions of a body politic, especially the govern-
ment apparatuses, while carefully engineering a buill-in system of their
self-restraint. Structures-provisions may do the work alone (as the Federalists
at the Philadelphia Convention believed); it may be reinforced by enumer-
aling extensive rights-provisions (as demanded by the Anti-Federalist propo-
nents of the original Bill of Rights). Either way, democratic constitutional
founding is often conceptualized in terms of a political demos seeking to erect

See, e.g., Said Amir Arjornand, “Constitutional Developmentand Political Reconstruction from
Nation-Building to New Constitutionalism” in Said Amir Arjormand (ed.), Constitutionalism
und Politivul Reconstruction (Leiden: E. |. Brill, 2007}, p. 3.
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an institutional edifice for its colleclive self-rule, while spawning a web of
sticky encumbrances that would hamper the unmitigated exercise of its own
power. Conslilution, even a democralic one, is meant to ermpower and disern-
power the sovereign people at the same time.

Loosely building on the classic Aristotelian account of akrasia, the con-
ventional answer to this dilemma postulates democratic constitutional found-
ing in terms of collective “selfbinding.” A common analogy is “Peter sober”
hedging himself against the ill-advised decisions of “Peter drunk™ al some
future point.” Putting cumbersome constraints on the people’s will can be jus-
tified on democratic grounds only insofar as the constrainls can be explained
away as “self-imposition.” In other words, the element of “imposition” has not
been completely effaced from the process of constitution-making even in the
era of popular sovereignty. It has been only rethought as selRimposition, or
self-binding. It may even be that imposition is an unavoidable feature of all
forms of law-giving. I that is so, then most dispulations surrounding “imposed
conslitutions,” which seem predicated on an ideal type of non-imposed con-
stitutions, may have been misguided all along.*

To be sure, the difference between sel-imposed constitutions and those
imposed at the hands of an alien power is compelling still. By most accounts,
one is made autonomously and therefore legitimate, while the other heter-
onomously and thus illegitimate. This deficiency of foreign imposition cannot
be cured no matter how well intentioned it may be or how eagerly accepted
by the locals. This belief goes back lo the uniquely modern idea of sover-
eignty ilsell. According to Jean Bodin, sovereignly is an atiribute (nota) of the
autonomous and independent legislative power that “can give law to all in
general and each in particular.” He then immediately adds that the power
must be exercised “withonl the consent of any other, whether greater, equal or
below.™s Although Bodin had in mind the exclusionary power of the prince,
the essential characteristics of sovereignty did not undergo any change even

" See, eg., Cass Sunstein, Designing Democracy: What Constitutions Do (Oxford: Oxfard
University Press, zo01), p. 2411 Stephen Holmes. “Precommitment and the Paradox of
Demoemey™ in Jon Elster and Rune Slagstad (eds.), Constitutionalism and Democracy
(Cambridge: Cambndge University Press, 1988), p. 195 Charles H. Mellwain,
Constitutionalism: Angient and Modem {thaca, NY: Comell University Press, 1947). p. 145

= In this regard, Frederick Schaner states: “The model of the indigenous constitulion is even
raret than the model of the borrowed or imposed one, and understanding the non-indigeneity
aof even the most seemingly indigenously created constitutions is an importan! facet of con-
temporary constitution-making and contemporary constitutionalismm.” “On the Migralion of
Constitutional Ideas,” Connecticut Law Review, vol. 37 (2005}, p. go7.

@ Jean Bodin, On Severeignty, ed. and trans. Julian H. Franklin (Cambridge: Cambridge
University Press. 1992, p. 56.
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after it was atiributed to the people. In order for any power to be deemed
fully sovereign, its exercise could not be commanded or interfered with by
any external power or authority. It had to be exercised without the consent of
any other. The rise of popular sovereignty has only reinforced this demand for
robust autonomy against foreign others by newly grafting it onto the people’s
right of self-determination. In other words, external sovereignty, a matter of
mternational law, and internal sovereignty, an issue in domestic politics, have
come to form an interlocking whole in the dogma of popular sovereignty.'+

A Right Not to Be Second-Guessed?

In positing freedom from foreign influence as intrinsic to popular sovereignty,
the most fundamental concern of this autonomy syndrome is with who is to
decide rather than what is the best or normatively more attractive choice. In
democratic conslitution-making, the answer is, of course, “We the People”
who has a prima facie right to sell-determination, in which the exclusion of
outsiders is seen to undergird the legitimacy of the constitution thus made.
In this normative claim, collective self-determination is oflen seen as a mal-
ter of “right,” no different in nature from that of individual liberty, which
may be defended on one moral ground or another. According lo this “rights
talk,” indeed, collective autonomy is frequently imagined after the freedom
and autonomy of an individual. Just as the sovereign individual self should be
accorded full autonomy, so the collective self ealled the people must be auton-
omous in order to be deemed truly sovereign. This seemingly selkevident use
of “freedom” and “autonomy” in understanding popular sovereignty is not
without problems, not least of which is that, even at the level of individual,
these concepls are nol so incontroverlible as they may seem. The standard
debate on negative and positive notions of liberty is a testimony to the diffi-
culty inherent in the concept of liberty itself.

At the outset, one may be struck by the structural simmlarity of the argument
for the exclusion of foreign others in order to secure the people’s sovereignty
with that for the negative conception of individual liberty. Negative liberty is,
in a nutshell, the absence of coercion and/or impediments from others, and as
such, is built on an unyielding rejection of moral paternalism.*s The argument
% Hans Lindahl thus eriticizes recent theoretical altempls lo reject state sovereignty on lhe derme

veratie ground of popular sovereignty since such decoupling pays insufficient attention lo

the intertwined nahure of the mternational and domestic dimensions of sovereignly. Hans

Lindahl, "Sovereignty and the Institutionalization of Normative Order,” Oxford Journal of

Legal Studies. val. 21, no. 1 (zo01), pp. 17850
w [saiah Berlin, “Two Coneepls of Liberly,” in Four Essays on Liberty (Oxford: Oxford Universily

Press, 196g), pp. 122—31.
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is less that this thin concepl of liberty is singularly useful in identifying or
exhausting the ways in which an individual may be said to be free. Its main
thrust lies rather in the assertion that, if otherwise or more thickly defined, the
concept of liberty loses its coherence. Parlicularly, its central concern is that
mcluding more “positive” elements, such as sell-government, in the definition
of liberty will introduce the possibility of others claiming to have better knowl-
edge of how to be free. In order to be able to resist such “second-guessing” by
others on principled grounds, liberty must be understood in strictly negative
terms as liberty from.* It is not so much a celebration of the isolated individual
living only in accordance with her unreflective wants and desires as a warning
that external scrutiny, no matter how reasonable or well-intentioned, of those
wants and desires cannot be squared with liberty rightly understood. Negative
liberty is, then, negative in a double sense. One, because it defines liberty as
an absence rather than a positive postulation of certain conditions; and two,
because it is motivated by a fear of potential paternalism rather than an aspira-
tion for certain normatively attractive goals.

Seen this way, the affinily between negative liberty and the sovereign peo-
ple’s claim to collective autonomy may appear almost self-evident. For the
argument for the people’s autonomy is driven by the equally strong concern
for resisting external interference as such, so as to secure and protect a pristine
sphere of the peaple’s collective freedom for its own sake. Unless the absence
of external coercion and interference is ensured, the people cannot be said to
be sovereign. This is why Hobbes asserted that the primary attribute of sover-
eignty, as well as individual liberly, is absolute independence from external
command and interference.” On this view, the core of both negative liberty of
the individual and sovereignty of the people consists in the rejection of inter-
ference and second-guessing by external others.

Even without picking bones with this negative conception of liberty per
se, however, one should be struck by the thinness of the analogy on which
this negative argument for the right of collective self-determination is based.
Iispecially from our perspective, the main problem turns on the recognition
that the people cannot be deemed so unitary, coherenl, and sellenclosed as
the individual self is assumed to be by the advocates of the negative concep-
tion of liberty, For sure, negative liberty does not necessarily assume a fully
integrated sell, either; that is indeed one of the sources of ils entrenched fear
of paternalistic second-guessing from others. Still compelling, nonetheless,

“ Berlin, “Two Concepts,” p. 127.
@ Thomas Hobbes, Levisthan, ed. Richard Tuek (Cambridge: Cambridge Universily Press,
1991), ch. 21
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is the difficulty of ascribing to the first-person plural (“We”) the same kind of
unity and closure that we tend lo presume for the first-person singular (“T7)
subject of negative liberty.

It is hard to maintain that the first-person plural exisls before any col-
lective decision-making takes place, for il is actually the efficaciousness of
the collective action that certifies the very existence of a collective agent.
And this is no more so than during the process of constitutional founding,
because this is when the very unity and boundary of “We the People™ are
still unsettled. As will be seen, such identity is actually acquired through the
action of setting oul to make a new constitution. Prior to thal, the collective
agent who instigates revolulionary political action may be subsumed under
the rubric of minorities, dissenters, rebels, or secessionists; what they can-
nol be called, vet, is “We the People.” That is to say, unless their colleclive
action meets with a modicum of success in establishing a new constitutional
order, a constituent people has yet to come into being. This could not be
more different from the kind of seemingly selfevident and pre-given self-
hood presupposed by the negative conception of liberty. In order to speak
of absence of coercions and/or impediments, one must assume a coherenl
pre-given individual self. An individual self may fail to achieve its goal due
to external interference. We then may say that the agent’s liberty was com-
promised; we do not say that its selfiood per se was questioned, There are
unfree selves and inefficacious agents at the individual Tevel, in other words.
By contrast, an inefficacious constituent people is as real as the unfulfilled
romantic yearning — or worse, a figment ol imagination — on the part of a
band of frustrated revolutionaries.

This recognition prompts us Lo revisit negative liberly’s rival template for
concephualizing freedom, that is, positive liberty, to see if it might supply a
more robust link between individual and collective autonomy. In Isaiah
Berlin’s classic formulation, positive liberty goes bevond the minimalist
demand for non-interference and strives to achieve a higher or richer moral
goal. Throughout the history of moral and political philosophy, the goal wor-
thy of such pursuit has been variously known as Kantian autoniomy, Hegelian
Sittlichkeit or even Marxist emancipation of the entire humanity via prole-
tariat revolution. What holds these radically divergent views together under
the rubric of positive liberly is the underlying assumption that true freedom
consists in active “self-realization,” rather than in merely being left alone. The
basic concern is that freedom, properly understood, must be more than sim-
ply following one’s unreflective desires. It musl, rather, be the fulfillment of
one’s authentic goals and genuine wishes, of something that one truly desires
and for the right reasons. This means consciously identifying oneself with a
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universal ideal larger than one’s own wants and desires. One of those ide-
als, for some, is collective self-realization, because the political community lo
which one belongs is deeply constitutive of one’s own selfhood, and the com-
munity’s freedom, autonomy, and independence are seen as necessary condi-
tions for individual liberty. In other words, on this view of positive liberty,
self-realization of the individual is predicated on the sell-determination of the
collective whole of which the individual is an organic part. One is genuinely
free only to the extent that one’s political community is free. In contrast to the
negative conception, there seems to be a more natural and logical connection
between individual and colleclive autonomy.

As such, the distinguishing feature of the positive conception is the recogni-
tion that one can be wrong about one’s own desires, or that there is a difference
between first-order and second-order desires.”® This means that the positive
conception of liberty entails an image of the individual sell that is deeply
divided between lower and higher selves. The brute wants of the lower self
must be subjected to “strong evaluation,” or second-guessing, by the reflexive,
higher self. Constitutionally speaking, an application of this ontology of bifur-
cated selves may be found in the so-called precommitment theory alluded to
previously, which was devised to explain and justify constitutional constraints
on the will of the people. For it also presumes the constituent people to be
divided between higher (“Peter sober”) and lower (“Peter drunk”) selves, giv-
ing the former the right of constitution-making so as to insulate itself from
ill-advised decisions of the latter. A constitution’s rights-provisions in this view
are a primary tool of restraint, even coercive imposition, by which a sovereign
constituent people may achieve its true “self-realization” against its future self.
By serializing the ontology of the constituent people into the present one and
the future other, the precommitment theory seems to have it both ways, that
is, explaining the constraining function of a constitution and justifving it on
account of collective sell-delermination (albeit spread over time).

For democratic detractors, however, this liberal affirmation of collective
autonomy is not without problems. Simply put, to presume that the future
people’s departure from the original intention and founding scheme is reflec-
tive of some collective moral weakness is a highly questionable form of moral
paternalism, since such a departure may well be the result of reasoned dis-
agreements belween generations that developed over time. This is especially
troubling because what the later generation surrenders via the precommitment

“ Charles Taylor, “What's Wrang with Negalive Liberty?” in Philosephy and the Human
Sciences: Philasophical Papers 2 (Cambridge: Cambridge University Press, 1g8s).
9 Berlin, “Two Coneepts,” p. 132
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slrategy is nol just a certain specific course of action, but an overall right of
jndgment. Jeremy Waldron thus concludes that “[p]recommitment cannot
preserve the aura of autonomy (or democracy in the conslitutional case).”™
Unless later generations of the sovereign people can be persuaded lo be con-
tent with pouvoir constitué rather than pouvoir constituant, “Peler sober” will
only appear as the “dead hand of the past” to “Peter drunk” who is thereby
being “coerced to be free.” The higher self of yesterday may be as good as a
total stranger to tomorrow’s lower self.

An even more serious problem with the positive conception is that, once
second-guessing is permilted across time, it may be difficult to prevent such
paternalism across borders. It may be that the model of positive liberty actu-
ally invites and justifies some form of overbearing external influence quite
incompatible with conventional notions of popular sovereignty. To see why, it
is worth recalling why Berlin rejected, albeil not without sympathies, posilive
liberty as a reliable and defensible conception of individual freedom. The
erux of the matter is again moral paternalism that might justify undue interfer-
ence in the name of freedom — even if such a practice remains only a dormant
possibility. As mentioned, positive liberty likely allows for the possibility of
second-guessing by others regarding the validity and authenticity of the deci-
sion made by the individual. The application of this to the constituent people
actually leads to strange conclusions. For, on this view, popular sovereignty 2
la positive liberty could not mean letting the people have whatever they wish.
The qualily of their decision must be open to critical scrutiny by others. It
tarns out that constitutional founding is an act in which agents other than the
people themselves are allowed to second-guess the decision of the putatively
sovereign people. In other words, if second-guessing is permissible at the indi-
vidual level, what makes il impermissible at the level of peoples, nations, and
states? Or, on what principled grounds are external powers prohibited, under
any circumstances, from interfering with the constitution-making process of
any given people?

This obviously is a vexing problem not only for good liberals but also for
partisans of popular sovereignty. For whatever theoretical cogency achieved by
couching the legitimacy of collective self-determination in terms of positive
liberty seems purchased only at the expense of allowing for second-guessing
aboul the normative desirability of the constitution made by “We the People.”
Respect for collective selfdetermination that a sovereign people demands
from others may be given theoretical justification only in a way that opens the

= Jeremy Waldron, " Precormmilment and Disagreement,” in Alexander (ed.), Constitutionalism,
p. 251



The Unbearable Lightness of the People

External Others: “Autonomy Syndrome” 25

backdoor to external interference in the name of “true” self-government or
the “real” benefil of the constituent people. In short, neither the precommil-
ment strategy nor positive liberly in general seems able to provide satisfactory
grounds for counting total exclusion of outsiders as an infrinsic requirement
of popular sovereignty. The idea of posilive liberty may appear lo strengthen
the analogy between individual and collective autonomy, but it falls far short
of laying a justificatory ground for the robust right of self-determination under-
stood as sirict exclusion of external others.

To summarize, neither negative liberty nor positive liberty seems lo pro-
vide justification for understanding popular sovereignty as a doclrine that
entails the autonomy syndrome. Negative liberty makes it difficult to graft
the conditions of individual liberty onto collective autonomy; positive 1ib-
erty makes collective autonomy vulnerable to second-guessing and interfer-
ence from external agents. Moreover, many contemporary theorists of liberty
readily acknowledge that the stark dicholomy between negative and positive
liberty does not hold under close conceptual serutiny. This recognition, how-
ever, may not yet warrant the conclusion that the autonomy syndrome is not
justifiable.

A Republic If You Can Make It

The idea of “republican liberty” may be considered a third candidate for
thinking that popular sovereignly requires strict exclusion of external inter-
ferences. It is so because republican liberty remains within the orbil of the
negative principle of non-interference, while making a positive link between
individual and collective liberties. Proponents of this republican notion of
liberty maintain that the central concern of liberly is with how lo secure a
sphere of non-interference in which an individual s left free to pursue one’s
goal without coercion or impediment. Going beyond the original formulation
of negative liberty, however, republican liberty holds that fortification of a
zone of privacy alone cannot deliver on the promise of negative liberty. For,
as Berlin admitted, benevolent aulocracy may also respect such individual
citadels.® This obviously is not only counterintuitive but also unacceptable to
republican democrats. For them, missing in this version of non-interference
principle is an attention to the conditions for such fortification. A slave under
a liberal master may be deemed free, but only so long as the master remains
benevolent, which is no less arbitrary (i.e., beyond the control of the slave)
than when the master is despotic. Fven negative liberty, properly understood,

# Berlin, “Two Concepls.” pp. 1zg—30.
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cannol be had unless the root-cause for coercive interlerence is brought under
democratic control. For republican democrals, thus, non-interference can be
sustained on a secure basis if and only if the potential for undue domination is
structurally regulated. That is, individual freedom defined as non-interference
is predicated on a political and social liberty of “non-domination.”

Thus becomes clear the analytical link between individual and collective
freedom. In order to enjoy their own negative liberty, individuals have every
reason to participate in the self-rule of the political communily they belong
to. Also, securing negative liberty requires defending the collective freedom,
that is, preventing the formation and consolidation of political, social, and
economic structures of undue domination. One is free only by virtue of liv-
ing as an active citizen in a free political community called the “republic.”
Republican liberty apparently makes negative liberty compatible with the col-
lective dimension of positive liberty in an analytically more satisfactory way.=

Our concern here is not to scrutinize the internal coherence of the con-
cept of republican liberty. Rather, it is whether republican liberty might pro-
vide justification for the claim that constitutional founding by the sovereign
people calls for strict exclusion of all external forces. It appears plain thal
the collective autonomy of the people requires rejecting all interference from
the outside. There is no reason why non-domination should be confined to the
interior of a republic’s borders; not being subject to a foreign power’s undue
domination is also critical for maintaining the conditions of non-domination
within the republic. A robust right of collective self-delermination (i.e.,
non-interference from oulsiders) can thus be defended in terms of republican
liberly (i.e,, non-domination by outsiders), not as a matter of weak analogy bul
of principle. It appears thal, on this republican view, a strong case for collec-
tive self-determination can be made without becoming vulnerable to the prob-
lems of second-guessing or paternalism. According to Philip Pettil, “the free
individual is prolected against the domination of others by the undominating
and undominated state.”

Sensible as it may seem, however, this republican proposition raises a diffi-
cult question insofar as constitutional founding is concerned. What if, that is,
the state in question is hardly undominating toward its citizens? Can such a
dominating state still demand to be undominated by others as a matter of right?
In order for this individual-cum-collective liberty to make sense, the collectivity

= For a mosl systemalic articulation of the epublican notion of liberty, see Philip Pettit,
Republicanism: A Theary of Freedom and Government 1 Oxford: Oxford University Press; 19g7).
part 1.

= Philip Pettil, “A Republican Law of Peoples,” European Journal of Political Theory, vol. g. no.
1 (zen), p. 77 lemphasis added).
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has to be of a certain kind, namely, a republic (“undominating state”). For col-
lective aulonomy is entitled to respecl from the outside only because il is a
democratic sphere in which individual members can live free of actual and
potential dominations. Put differently, those political communities not orga-
nized along republican principles may not deserve to claim the equal extent
of non-interference from outsiders because their domestic politics hardly allow
for conditions of non-domination. On this view, then, there might even be an
argument for foreign “republican” intervention to jumpstart a new republic in
cases where the polity at hand seems unable to provide the resources for the
task from within. Although “pro tanto evil,” Pettil thus says, a foreign domina-
tion under some circumstances may well have “compensating effects.” Fven
if the local conditions allow for the creation of a republic by domestic actors
(i.e., for democratic constitutional founding), problems still remain. For, at
that stage, there is by definition no republic vet. There is at best a nascent
republic in which non-dommation still remains but a vague hope or an aspira-
tion. This is obviously problematic because it means that, at the stage of con-
stitutional founding, the polity-under-formation cannot avail itsell of the claim
for unconditional respect for its domestic affairs by outsiders. When you are not
a republic, you cannot demand freedom from external others on grounds of
republigan liberty. Inn short, the republican argument for rejecting paternalistic
interference from outsiders may not be so watertight as it might seem.

Even if one believes that founding periods are precisely the times when
non-interference from external others is most crucially needed, the idea of
republican liberly offers little help because no republic is in existence yel. We
might call this the “external” version of the familiar conundrum of republican
founding discussed by political theorists ever since Rousseau. Briefly stated —
founding periods are precisely the times when republican virtue is needed the
most among the citizens, but virtuous republican citizens can only be created
through the experience of living under republican institutions, which by defi-
nition do not exist at the time of the founding.® This is commonly understood

% |n broad strokes, he outlines two such eircumnstances. One is when “controlling the corporate
entity [i.e., a state] may mean promoting the non-domination of such other members |ie.. ils
citizens suffering from dormestic dormination]”; two is when “a corporate agenl ... serves the
interests of some or all of its members but does badly —say, in domination terms — with autsid-
ers e, u republic that is dominating towards imnternational others].” Petlil, "Republican Law
of Peoples.” pp. 76—7.

“ According to Rousseau's famous words, “the effect would have Lo become the canse, the social
spirit which is 1o be the wark of the institution would have to preside cver the institution
itself, and men would have to be prior to laws what they ought to become by means of them.”
Jean-Jucques Rousseaw, The Social Contract and Other Later Political Writings, ed. and trans.
Victor Goureviteh (Cambridge: Cambridge University Press; 1gg7). p. 71.
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lo mean that the citizens do not yet have the requisile aptitude and knowledge
needed for establishing a new republic. If we were to bring into view the
republic’s external relations, it might also be taken 1o mean that the citizens
cannot engage in collective self-delermination because conditions do not vel
exist for their autonomous deliberation free from external interference, Either
way, a republic cannot be founded in a republican way.

Recognizing that there was no republican solution for this conundrum,
Rousseau, the quintessential republican, was compelled 1o invoke a deus
ex machina called the “lawgiver.” Precisely how this figure resolves this
chicken-and-egg paradox need not concern us here. Suffice it to note that the
lawgiver's task is “to institute a people” as such by “changing human nature™
as well as laying down the legal institutional bedrock for a workable republic.
Mare to the point, what enables all these momentous undertakings is the fact
that the lawgiver is a foreigner. This foreignness is what provides the virtue and
wisdom the people need but do not have at the founding moment. Rousseau
does not assume (as Rawls does) that the people can put on the “veil of igno-
rance” of their own accord. Impartialily is the most crucial, yet rarest, virtue
for making the will of all coincide with the general will, which therefore musl
be imported from oulside and imposed on the people. As Rousseau describes
it, the lawgiver is also the embodiment of “sublime reason” and the agent of
“an undertaking beyond human force.” As such, it is not something that can
be incorporated into the institutional framework of the republic established
by the lawgiver. It represents a charismatic quality that cannol be made rou-
tine. Rousseau apparently realized, however reluctantly, that charisma must
be attributed not to the people but to a foreign lawgiver in order to jumpstart
a sell-governing republic based on popular sovereignty. As much as demo-
cratic constitutional founding may appear lo be predicated on strong claims of
sell-determination and freedom from external influences, it cannol be carried
out without positing an external (even overbearing) agent. The presence of
external others seems not only unavoidable as a matter of history and sociol-
ogy, but also logically necessary.

For some contemporary theorists of agonistic democracy, this necessity of
foreign others is not merely an inconvenient truth to be accepted begrudg-
ingly. For Bonnie Honig, for example, Roussean's lawgiver is more than a
charismatic father-figure who mysteriously, bul peacefully, disappears after
the founding. The foreign founder actually symbolizes the pole of authority
that the people, constituted by the lawgiver, continues to challenge, resist,
transgress, and even attempt to obliterate, in an ongoing effort lo cleanse the

# Rousseau, Secial Contract, p. 6y,



The Unbearable Lightness of the People

External Others: “Autonomy Syndrome” 24

memory of the pervasive violence that inevitably haunts any founding expe-
rience. Il is a political-psychological device for constantly reminding them-
selves of the impositional nature of law and institutions laid down during the
founding period. As such, the foreignness of the institutions that citizens live
under plays a dual function for strong democracy. One is that of compelling
citizens to realize that strangeness, foreignness, and radical difference are con-
stitutive parts of who they are as sovereign people. For, had it not been for the
mediation of such foreign elements, as symbolized by Rousseau’s lawgiver,
“We the People™ as such would not have come into being. The lesson of the
foreign founder lies in deterring the cilizenry from calling for unity and homo-
geneity of the demos, which might otherwise arise in the name ol popular
sovereignly,

The other function is lo enable the people to engage in parlicipatory democ-
racy against the reifying effects of those laws and institutions that govern dem-
ocratic process. The moral of the foreign lawgiver story is to disenchant, rather
than enchant, the founding authority, so as to prompt and empower demo-
cratic citizens who will continually seek to re-found those laws and institutions
by themselves in the hope of effacing the foreignness of their origins. Ironically,
the foreign founder has the effect of strengthening, rather than undermin-
ing, the democratic virtue of the citizenry. On these radically democratic
views, the presence of foreigners in the founding and constitution-making
experience is to be not only tolerated as a logical necessity, but also embraced
and celebrated as instrumental for sustaining a dynamic democracy of an ago-
nistic kind. Remembrance of the foreign founder is critical for the transfer of
charismatic power to the people. Whether celebrated or not, foreign others
can hardly be obliterated from constitutional founding,

The Outsider Who Wouldn't Quit

Popular sovereignty is based on the claim for self-determination, which
requires a strong rights-claim against external inlerference. It s out, how-
ever, that such a collective right, justilied in terms drawn from individual
rights-talk, cannot be sustained. Indeed, it is far from self-evident as lo why
popular sovereignty or collective selkdetermination should be expressed in
terms of a right (what is just and moral), rather than the good (what is desirable
or choice-worthy). Couching it in terms of rights-talk leads to the viewpoint
that restriclions of sovereignty are a moral injustice in need of condemnation

= Bonnie Honig, Demacracy and the Foreigner (Princeton, NJ: Princeton Universily Press, 2001,
Pp- 15530,
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and rectification. Yel, giving prudential concessions to claims of collective
self-determination under certain circumstances is not the same as granting an
unassailable right of autenomy across the board.* To say the least, the claim
that constitutional founding based on popular sovereignty requires an a priori
rejection of all external forces seems unwarranted, Oultsiders may even be an
ineradicable presence in all constitutional founding.

Evidently, this is not just an idle matter of conceptual conundrum or the-
oretical irony. Perhaps Tokyo and Baghdad were not the exceptions after all,
but anly the more extreme and conspicuous cases of this presence of external
others. High-sounding proclamations of the supreme power of the people to
forge its own destiny are rarely subjected to careful scrutiny of what it pre-
cisely means to be selksufficient or to reject all agency other than one's own.
The story of the American founding is a case in poinl. For, often neglected
in discussions of the making of the American constitution is the presence of
external forces. True, there may not have been any foreign founder. Seldom
remembered, however, is the fact that the greater part of the Declaration of
Independence consists of a long inventory of King George II's “injuries and
usurpations” againsl the people of the thirteen colonies. The presence of these
“external” reasons is what provided the motivation and justification for the his-
toric act of founding. It was the foil without which no new republic conld have
been established. This points to the conceptual impossibility of imagining
conslituent power in splendid isolation from all external influence. As is well
krown, the convention in Philadelphia was convened in no small measure
in reaction to crises arising from external circumstances, including military
establishment, regulations of foreign commerce, and treaty enforcement.®
The full significance of the drafting of the Constitution of the United States
cannol be properly understood withoul considering the influence of external
factors on its contents and orientation.

This suggests that the exercise of constituent power is concerned with not
only decisions regarding internal or domestic political life, but also, perhaps
more fundamentally, the redrawing of the very line that separales one polity
from another. In cases where a new polity is being crealed via independence,

# See, e.g., Ronald Beiner, Liberalisns, Nationalism, Citizenship: Essays on the Problems of
Paolitical Community (Vancouver: University of British Columbia Press, 2003), pp. 155-01.
Even the contemnporary proponents of national selb-determination never fail 1o qualify their
tight-based claims by an extensive enumeration of stringent qualifications under which few
such claims will likely be sanctioned in practice. See, e.g., Daniel Philpotl, “In Defense of
Sell Determination,” Ethics, vol. 165, no. 2 (1ggsi: Avishai Margalit and Joseph Raz, “Nutional
Self-Determination,” Journal of Philosophy, vol. 87, no. g (1ggo).

% See, eg., Frederick W. Marks 111, Independence on Trial: Foreign Affuirs and the Muking of the
Constitution (Baton Rouge: Louistana State University Press, 1g73).
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this involves recasting what had been a domestic relationship into a foreign one
between two separate polities, The American Declaration of Independence
thus begins by proclaiming that the colonists are aboul to “dissolve the politi-
cal bands which [had] connected them with another.” Viewed from the per-
spective of the people’s agency, this means that constitutional founding can
only proceed by blurring the previous demarcation between the internal and
the external. As will be seen, founding periods are times when the boundary
of “We the People” undergoes redefinition, sometimes quite radically. They
are also times when calls for absolute autonomy, understood as a calegorical
rejection of all external others, are made most vehemently, precisely because
the boundary lines that define the people is unsetled. A good example might
be the idea of “constitutional autochthony.” The term conveys the sense of a
strong resolve lo look inward for ideas and institutions to be enshrined in the
constitution. But, it was in fact prompted by a process crucially concerned
with the outside. At least as used among lawyers of the British Commonwealth,
it symbolizes the goal to be reached through the intricate and multifarious
processes by which the former colonies of the British Empire severed their
constitutional ties with the Westminster Parliament.> The metropolilan leg-
islature (and the crown) had to be reconfigured as a foreign “other™ before
the posteolonial subjects could acquire a home-grown constitution “sprung
from their own soil.” What we are calling autonomy syndrome is in fact a
reflection of the historical reality that the constituent people cannot engage
in constitutional founding in isolation from the international context defined
by numerous external actors. As one international lawyer has observed, “[t]he
‘sell” does not emanate exclusively from a nation’s own history and revolu-
lionary project, but is being reproduced and re-framed in a sequence of com-
munications among a plurality of domestic and global actors.” A sovereign
people cannot be identified or activated unless and until external agents are
brought into full view.

This is even more so in the era of globalization where state boundaries
are growing more porous and individuals are increasingly subject to legal
norms set by authorities other than their own local legislatures. Indeed,

v Renneth C. Wheare, The Constitutional Structure of the Commonwealth (Oxford: Clarendon
Press, w60}, ch, IV. Fara recent trealment of the process, see Peter C. Oliver, The Canstitution
of Independence: The Development of Constitutional Theory in Australia, Canada; und New
Zealand (Oxford: Oxford University Press, 20053,

# Achilles Skordas. “Selldeterinimation  of  Peoples and  Transnational  Regimes: a
Foundational Prineiple of Global Governance,” in Nicholas Tsagourias (ed.), Transnational
Constitutionalism:  International and  European  Perspectives (Cambridge: Cambridge
University Press, 2007), p. 218.
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some argue that the international order based on the distinction between
inside and oulside is no longer viable, Such developments obviously make
it harder to distinguish between those who may rightfully participate in the
constitution-making process and those who should stay oulside. Projects on
nation-building and rule of law assistance are now considered a legitimate
part of the foreign aid industry led by a host of developed countries, interna-
tional organizations, and even private groups. In response to this new global
reality, Ulrich Preuss has cautiously proposed that we starl enlertaining the
legitimacy of “international constitulional intervention™ on humanitarian
grounds.® The recent nation-building experiments in post-conflict Kosovo,
for instance, have led one observer to conclude that we should “pluralize
the unitary coneept of constituent power and divorce it from the idea of the
‘people’™ and recognize the “existence of constituent powers on both sides
of an often tenlative political divide between the ‘inside’ and “outside’ of an
emergent constitutional order.” Another commentator goes even further
and asserts that “the idea of foreign powers as contributors to the founding of
democracy is not only a theoretical possibility, it is a necessary assumption.”
Constitution-making has rarely been a pristine domestic affair al least since
the mid-twentieth century.® External influences are not only common; they
are now seen as routine. The issue seems more a question of extent or grada-
tion than of propriety or permissibility. If this is the case, then the presence of

external others should perhaps be incorporated as an integral component in

our efforts to theorize democratic constitutional founding. It would be mis-

guided to question the legitimacy of a constitution solely on account of the

influence of external constituent powers.

PAST LEGACIES: “TABULA RASA SYNDROME™

The language of modern constitutional theory is still surprisingly dependent
on religious vocabulary and imageries. One prime example is the idea that,

= Ulrieh K. Preuss, “Perspectives on Post-Conflicl Constitutionalism: Reflections on Regime
Change throngh External Constititinnalization.” New York Law School Law Review, vol. 51
(2006-07}, Pp. 491-3.

# Foran ('Jklopc:lc:. “Constitutional (Re)Vision: Sovereign Peoples. New Constiluent Powers;
and the Formation of Constitutional Orders in the Balkans,” Constellations, vol. 1g, no. 1
(2012}, p. go.

“ Hans Agné, “Democratic Founding: We the People and the Others,” [#CON: Infernational

[oumal of Constifutional Law, vol. 10, no. 3 (2012), p. 3.

Seme scholars make use of terims like “inlernationalized pauvair constituant,” although their

prermise is thal this is a very recent phenomenon. See, e.g., Philipp Dann and Zaid ALALL

“The Internationalized Pouvair Constituant’: Constitution-Making Under External [nfluence

in lrag, Sudan and East Timor.” Max Flanck Yearbook of United Nations Law, vol. 10 (2006).
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when a new constitutional order is founded by the sovereign people, it must
be a creation ex nihilo. Just as God created the world out of nothing through
his sovereign will, so the charismatic sovereign people must create an entirely
novel political and legal universe. Just as the absolute monarch had been legi-
bus solutus, so the sovereign people should not be bound by any legal norms
from the pre-founding era. To be so bound would be to admit that the peo-
ple are actually not sovereign — whoever made those pre-founding era norms
would be the real sovereign. In this political-theological outlook, it seems,
nothing from the previous age must be allowed to interfere with the charis-
maltic exercise of this creative-destructive power of the people. Constitutional
founding by the sovereign people is seen to entail a firm rejection and repudi-
ation of the authority of the past.

God Is Dead, Long Live the People!

This tabula rasa syndrome is quite evident in the standard accounts of consti-
tutional founding. For example, Carl Schmitt writes: “The sovereign decision
is an absolute beginning.... It springs out of a normative nothingness and
from a concrete disorder.™ Insisting that the people are the only agent who
can make such a foundational decision, he further claims that their act of mak-
ing a constitution cannot be “judged by prior constitutional laws or those that
were valid until then.”” Since the people’s decision “requires no justification
vig an ethical or juristic norm,” it can only be made in a normless vacuum.®
While this may be an obvious expression of Schmilt’s political existentialism ¥
it is also an unmistakable sign that his conceptual model is the theological
idea of creatio ex nihilo. On this point, Schmill is widely seen as a successor o
Emmanuel Joseph Sieves, whose ideas about the people’s conslituent power
were influential during the French Revolution. It was Sieyes who famously
argued that the right to make a constitution belongs to the people — for him la
nation — who is the only agent with the power to make a constitution.# The

# Carl Schmitl, Uher die diei Aren des rechtswissenschaftlichen Denkens (Berlin: Duncker

und Humblol, 19g3), pp. 23-4. quoted in Andreas Kalyvas, Democracy and the Politice of

the Extraordinary: Max Weber, Carl Schmitt and Hannah Arendt (Cambridge: Cambridge

Univessity Press, 2008), p. g4

7 Carl Sehmitl, Constitutional Theory, trans. Jelfrey Seitzer (Durham, NC: Duke University
Press, 2008), p. 138

# Schritt, Constitutional Theory, p. 136.

% For exarnple, in his meditation on Schrmilt’s fanous text, Paul Kahn repeatedly emphasizes
thal “existence precedes essence.” Political Theology: Faur New Chapters on the Goneept of
Savereignty, (New York: Columbia University Press, zou1).

@ Hf we have no constitution, it st be made, and only the nation has the right lo make it”
Emmanuel Joseph Sieves. What is the Third Estate? trans. M. Blondel (New York: Pracger,
1963 ). p. 119,
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French abbot made it clear thal, vis-a-vis the legal and political universe, the
nation now occupies the position of God: “The nation is prior lo everything,
Itis the source of everything. Its will is always legal; indeed it is the law itsell.”
As the constitution is the product of the nation’s will, the nation cannot and
must not be subject to a constitution, and the “nation is always free to amend
ils constitution.”™ Further, as the all-powerful creator of its constitution, the
people-cum-nation cannot be bound by any pre-existing norm or procedure
when it makes a constitution. Just as God would ¢ease to be God il he had to
obey some independent law or command, a nation would no longer be a free
nation if it were to “subject itself to the shackles of a defined procedure.”* By
relying on nothing else than its own will, the sovereign people makes a new
constitution, which has the effect of extinguishing all previous laws.

It is perhaps unsurprising that, as an ordained priest, Sieyés would use theo-
logical imagery lo express the sovereign people’s constituent power. At the
same lime, he also employed the Enlightenment language of social contract
theorists: “We must conceive the nations of the world as being like men living
outside society or ‘in a state of nature’, as it is called.” Interestingly, however,
invoking the idea of state of nature to posit the agent of constituent power
outside real-life historical sociely actually reinforces the theological analogy
of re-conceptualizing the people as a limeless agent. As the bearer of powers
that pre-exist any social or political institutions, the people is now thought
to reside in a realm above and beyond the ordinary temporal dimension. As
Bernard Yack puts i, the people in this image exisls in an “eternal presence,”
uncluttered and unencumbered by historical contingencies; it is a being that
“never ages or dies.”# For these political-theologians, constitutional founding
is the political analogue of divine creation of the universe, both taking place
oulside the normal flow of time.

For Hannah Arendlt, oo, constitutional founding is predicated on a heroic
extraction from the temporal dimension. As such, her theory is also not
completely free of the tabula rasa syndrome. For sure, she has absolutely no
use for the notion of sovereignty or for any semi-divine people residing in an
eternal celestial kingdom. Sovereignty, for her, is the very antithesis of politi-
cal freedom.# She commended the American revolutionaries for not having

¢ Sieyés, What is the Third Estate?, pp. 126, 134

# Sieyes, What is the Third Estate?, p. 127

 Sieyes, What is the Third Estate?, p. 125.

“ Bernard Yack. “Popular Sovereignly and Nationalism,” Palitical Theory, vol. 29, no. 4 (z001),
pP- 321

« Hannah Arend!, “What is Freedom,” in Between Past and Future: Fight Exercises in Palitical
Thought (New York: Penguin Books. 1977, pp. 164=s: Hannah Arendl, On Revolution
(New York: Viking Press, 1965), p. 152.
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repudialed their legal heritage, that is, for having built on received proce-
dures and already-constituted bodies, rather than employing the vocabulary
of popular sovereignly.®® Be that as il may, the theoretical reference point for
Arendl’s concepl of constitutional founding remains the idea of “natality,” a
radical new beginning, a “new event breaking into the continuous sequence
of historical time." The lot of the revolutionary is like someone who “had
abolished the sequence of temporality itself,” or who had been “thrown out
of the temporal order and its continuity.”* Someone who must enact a new
beginning is situated in a “gap of time between past and future.”™ This means
that the only resource available to the founders is what they themselves bring
to the situation.

Her descriptions of the capacity to create power through “mutual prom-
ises” are conspicuously devoid of any reliance on anything inherited from
the past. Instead, the people who found a body politic apparently do so in
the midst of an existential angst, which, interestingly enough, produces
timeless moments of perspicuity and sell-empowerment. Even though
“frightened by the chartless darkness of the human heart,” they are also
supremely confident of their own powers, “granted and confirmed by no
one,” to establish a political community.> For it is an enterprise “for which
neither the historical nor the legendary truth of their own tradition [can]
offer any help or precedent.” Since constitutional founding takes place
through “action-in-concert” outside time, it cannot be under the constraints
of the temporal dimension, nor is it subjecl lo any pre-existing transcen-
dental moral imperatives (e.g., natural law). For Arendt, then, despile her
altempls to avoid the deification of the people and to banish all allusions
to “will” and “sovereignty” from the discourse on polilical power, constilu-
tional founding remains a timeless and charismatic evenl, ulterly free of any
encumbrance from the past. Notwithstanding crucial differences between
Sieyes, Schmitt, and Arendl, these classic accounls of constitutional found-

L

ing tend to posit the sovereign people as an “all-powerful and everliving”s

# For an argument that, contrary to Arendt's characterization, the American revolutionaries
heavily relied an the concept of sovereignty, see Jason Frank. Constituent Moments: Enacting
the Peaple in Postrevalutionary America { Durharn, NC: Duke University Press, zo10), ch. 1.

0 Arendt, On Revalution, p. 206. For a different inlerpretation of Arendt on this seore, see
Kalyvas, Politics of the Extraordinary, pp. 223-31.

# Arendl. On Revolution, p. 207.

u Arendt, Between Past and Future, p. 13.

“ Arendl, On Revolution, pp. 166, 195

Arendt, On Revalution, p. 214.

= Reference is lo the opening lines of the Eucharistic Prayer in Roman Catholic lihurgy: “Father,
all-powerful and ever-living God, we do well always and everywhere to give you thanks.”
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agenl who are able to “create new heavens and a new earth: and the former
shall nol be remembered, nor come into mind.”ss

Der Mann ohne Eigenschaften: The People Without Qualities

One consequence of this pervasive tabula rasa syndrome is that the process of
making a constitution remains mysterious. It is quite telling that both Schimitt
and Arendt employ the term “miracle” lo describe the founding 5 For Schmitt,
just as God’s crealion of the world remains an inscrutable mystery, so the eler-
nal people’s making of a constitution cannot be subjected to reasoned analysis
or normative evaluation. Like a miracle, which defies the ordinary laws of
nature, the exercise of people’s constituent power is essentially an unfathom-
able event. The only way to describe it is to call it a “charismatic” decision. To
be sure, Arendt eschews analogizing the capacity of enacting a new beginning
to divine powers; indeed, for her, it is a quintessentially human capacity. She
nonetheless stresses that this power, or freedom, consists in the ability to bring
about “the unforeseeable and unpredictable.”ss While she claims that a new
beginning is self-authorizing due to “the interconnected principle of mutual
promise and common deliberation,”* it is unclear how this principle “makes
its appearance in the world."7 It seems that the appearance of the principle
can only be described as a miracle, or an epiphany, that takes place when the
people engage in action-in-concert.

It should be clear that the agents of such miraculous powers could not be
the real flesh-and-blood people engaged in actual political processes. The
eternal people in the slate of nature is a generic concepl that has no distinct
identity. Just as God has no nationalily, so the people is in effect a spiritual
being that cannot be differentiated according to history or geography. Such a
people is more an abstract and colorless source of legitimacy than an actual
agent of political action.s® As a result, the constitution made by such a disem-
bodied and deracinated people could only be a generic constitution at best. It
could not be identified as the constitution of a particular political community.

* lsgiah 6507 (King James version)

“ E.g., Schmitt. Political Theology, p. 36; Arendl, Between Past and Future, pp. 16g-71.
¢+ Arendl, Between Past and Future, p. 170,

# Arendl, On Revolution, p. 215.

Arendt, On Revolution, p. 214.

* Bemnard Yack maintains: “The people invoked as the ultimate source of the Swedish stale’s
legitimate anthorily is nd different in characler than the people invoked as the source of the
legitirmnate authority of the Chinese or Canadian state. In every case, the people is the same.”
Yack, “Popular Sovereignty and Nationalisim,” p. s21.
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A conslitulion created ex nifilo cannol be situated in any specific historical
context because, by definition, such a creation both transcends and obliterates
all temporal and spatial conlexts. It is radically free of any particularizing nar-
rative or attributes that might endow it with an identity of its own.

This could not be otherwise, for the people in this dogma are as good as
an “unencumbered self)” to use a lerm made famous by Michael Sandel in
his eritique of procedural liberalism.> Like the target of Sandel’s eriticism,
the sovereign people in the state of nature do not have any constilutive goals
or attachments that define them, much less any specific ties that bind them
together, or any commonly shared memories or traditions. Their only known
attribute is their supreme willfulness, or their complete and unrestricted free-
dom to choose. The problem is that they have no criteria by which to make
their choice. For, only a “thickly-constituted self, burdened by the accidents
of social and cultural contingency™ would be able to make any meaning-
ful choice. According to another proponent of the communitarian critique
of liberalism, even the freely choosing subject itsell is a product of a certain
specific historical and social context. That is why, for Charles Taylor, “there is
an absurdity in placing this subject in a state of nalure where he could never
attain this identity.”® While these arguments were targeted at the image of
the individual self allegedly presupposed by contemporary liberalism, they
are equally, if not more, applicable to the idea of a constituent people in the
state of nature, or a charismatic sovereign making a foundational decision in
a state of exception. As a charismatic agent thrown out of temporal order, it
follows, the people also cannot have any “horizon of understanding” againsi
which they might make sense of their own choice. Having no sense of where
they are situated, where they have been, or where they should be headed, the
people can only make an “existential” decision. Michael Walzer's following

% Michael |. Sandel. “The Procedusal Republic and the Unencurnbered Sell.” Political Theory,
vol. 12, no. 1 (1954).

“ Michael J. Sandel. Liberalism and the Limits of Justice (Cainbridge: Carnbridge University
Press, 1g52). p. 3.

% Charles 'Taylor, “Atomism™ in Philosophy and the Human Sciences: Philosophical Papers 2,
p: 200,

% The communitarian critique of liberalism tended to be ambiguous about whether it was lar
geting an already liberal society composed of “alomistic” selves, ot if it was a meant 1o erili-
cize a theory that was based on such an unrealistic and impoverished conception of the self.
Michael Walzer, “The Communitarian Critique of Liberalism,” Pafitical Theary, vol. 18, ne. 1
[1ggo). By contrast. it should be clear that the invocation of the conmmunitarian argument here
is not reant as a enihicism of any actual “people” lving in the state of nature, as there plainly
are noe.
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summation of Alasdair MacIntyre’s derision of the liberal self seems an appo-
site description of the predicament faced by the unencumbered people:

We liberals are [ree to choose. and we have a right 1o choose, bul we have no
criteria to govern our choices except our own wayward understanding of our
wayward interests and desires. And so our choices lack the qualities of cohe-
sion and conseculiveness. We can hardly remember what we did yesterday;
we cannal with any assurance predict what we will do tomorrow. We cannot
give a proper account of ourselves. We cannot sit together and tell com-
prchcnsib!e stories, and we recognize ourselves in the stories we read (ml_\_-'
when these are fragmented narratives, without plots, the literary equivalent
ol atonal music and nonrepresentational arl.%

To be sure, constitutional founding is often said to take place during moments
of “rupture” (maybe even “rapture”) when historical continuity is violently dis-
rupted. Actual drafters of constitutions may feel as though they are suspended
in time, between a past that has been obliterated and a future that has yet to be
called into being. According to Kim Lane Scheppele, the predicament faced
by real-life constitution drafters is indeed quite analogous to the existential
angst experienced by the eponymous character of the parable “He” by Franz
Kafka. Taking issue with ArendUs characterization of “He” as a supremely
sell-assured character able to impose his judgment on an epic battle between
forces of the past and the future, Scheppele argues that a proper reading of the
whole text reveals a much less heroic figure. “He” is actually:

someone who feels completely unprepared for what the present demands,
someone for whom freedom is both alluring and frightening ... [slomeone
who alternatively does not know who he is or what he wants, and someone
who nonetheless struggles against the forces that buffet him.™

Scheppele then goes on to argue that this ambivalence and uncertainty plagu-
ing Kafka's “He” is also the predicament shared by constitution drafters. “The
last thing most of them feel is that they are in control of events, clear-headed
about what has to be done, and sure that they are right.” It would appear
that they have no choice but to make an existential decision, unsure of who
they are or what they are deciding. Perhaps, the constituent people truly are
suspended in time — “between past and future,”

% Walzer, "Communitarian Crtique of Libérmlism,” p. g.

“ Kim Lane Scheppele, “A Constitution Between Past and Future Willlam and Mary Law
Review, vol. 49 (2008), p. 1393

 Scheppele, “Constitution Between Past and Future,” p. 13g7.
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Scheppele, however, also makes il clear that reallife agents of
constitution-making should not be imagined as an unencumbered self dwell-
ing in an eternal present. Her aim is actually to show that constimtion-making
is invariably conditioned by the past, and that constitution drafters “react most
of all to what they take to be the crucial histories of their own countries.”
A good constitution is one that is made with a keen awareness of the past. She
cites the examples of the American, French, and German constitutions, all of
which were made by people who, driven by the sense of their own inadequacy,
turned to history for gnidance and grounding. It turns out that the analogy
between constitution drafters and “He™ is a thin one. Unlike “He,” and unlike
Arendt’s founders, who have no past or identity, the makers of a conslitution
not only are “thickly constituted” by their historical context, but also actively
seek historical knowledge to carry out their task. The constituent people might
be afflicted with Kafkaesque angst during the founding moment. But it can
never be a timeless and nameless persona with no history or identity, or ein
Mann ohne Eigenschaften.

In sum, analogizing the exercise of the sovereign people’s constituent power
on either God’s creation of the world ex nihilo or decision-making by an existen-
tial agent is not only unrealistic but unhelpful. It fails to provide any guidance
on how the actual people are to go about the historic and historical project of
constitutional founding. It also provides no basis on which to ground the iden-
tity of the people or of the constitution that it makes. Therefore, it makes little
sense to conceive of conslitution-making as an event that suspends the normal
flow of time, in which the pre-existing world is forever extinguished and a new
universe created. The legitimacy of constitutional founding does not depend
on the complele annihilation of the past by a “limeless™ people.

Many Lives of the Fast

In practice as well as in theory, it is absurd to posit such a limeless people
who oblilerates the pre-constitutional past. The question of the past during
constitutional founding is not about its presence or absence, bul about the
kind of relationship that must be established toward it. The past never goes
away; it is simply retold. This suggests that constitutional founding, to be prop-
erly carried oul, must be a new beginning in which not everything from the
past is extinguished even as the people seeks to repudiate its pre-constitutional
past. It may be that the presence of the past in the constitution and into the

“ Scheppele. “Constitution Between Past and Future.” p. 1380.
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post-founding period is not just unavoidable; it may even be requisite for the
sustainabilily and legitimacy of the founding, Constitutional founding must
proceed on the basis of recognilion that the past is ultimately inextinguish-
able.* More importantly, it must seek lo establish a proper stance toward the
past and somehow incorporate that stance into the constitution. If this is the
case, “then the crucial question to ask about constitutions is how they incor-
porate the past.”®

A philosophical answer to this question has been suggested by Michel
Rosenfeld who, drawing on Hegel and Lacan, describes this incorporation of
the past as a three-stage dialectical process that culminates in the formation
of a distinct narrative about constitutional identity. First is “pure negation,”
which involves the total rejection and repudiation of all that went before.
Constitutional identity is secured through denial of everything “found within
the relevant spatioternporal framework.” Second stage comes with the recog-
nition that constitutional identity cannot be constructed in a vacuum, which
leads to the search for a positive identity from among the identities that had
been discarded in the first stage. This necessarily involves selective incorpo-
ration of pre-constitutional identities, by “draw[ing]| upon the history, tradi-
tions, and cultural patrimony of the relevant polity.” The final stage is “the
negation of the negation,” attained when those pre-constitutional identities are
selecled, combined, organized, and deployed mto a coherent whole by sub-
jecting them to “the normative constraints prescribed by constititionalism.”
This is when the people - or. the “constitutional subject,” according lo
Rosenfeld - realize that their identity grounded in the conslitution is one that
they have constructed themselves rather than being shaped by outside forces
beyond their control.

Of these three stages, it should be obvious that this last stage will proba-
bly take place over an extended period of time. Forging a coherent narra-
tive into which elements from the pre-constitutional past are incorporated
is a task not likely to be over with the promulgation of a new constitu-
tional text. The process of formulating a constitutional identity will prob-
ably continue as long as the polity is in exislence. By contrast, the first
stage consisting of “pure negativity” has lo be confined to an instant. It is
but the conceptual point of departure for the process of negotialing the

“ It is an illusion to think thal personal identily can be abstracted from the larger historical

narrative of which it is a part, and so too with constitutions.” Gary |. Jacobsohn, Constitutional

Identity (Cambridge, MA: Harvard University Press, 2016}, p. 93.

Scheppele, “Constitution Between Past and Futore.” p. 138ig.

% Michel Rosenfeld, The Identity of the Constitutional Subject: Selfhood, Citizenship, Culture,
und Community (New York: Routledge, zo10), pp. 46—



The Unbearable Lightness of the People

Past Legacies: “labula raga Syndrome” 41

various pre-constitutional legacies of the past. Having repudiated the pasl
once and for all, the constituent people must start the more nuanced and
more difficult task of Rosenfeld’s second stage of establishing a proper rela-
tionship toward elements selectively incorporated from the past. This is
the most crucial stage when a new identity, however tentative, is articu-
lated and encoded in the constitution, which then becomes the basis for
later generations” reinterpretations and contestations. This is when the
pre-conslitutional past is disaggregated and ils various elements are put
back logether into a new coherent narrative aboul the people’s identity.
A better and more refined understanding of this stage is, therefore, impor-
tant for appreciating the modalities by which the past can be brought to
bear on constitutional founding,

In order to elucidate Rosenfeld’s second stage, we might seek some assis-
tance from recent discussions regarding “transitional justice.” For, dur-
ing transitional periods, the problem of how to deal with the past tends
to take center stage in political and legal discussions. In such a context,
constitution-making tends to be “backward looking, proceeding from a cri-
tique of where past (or other) institutions and principles went badly wrong
and laking such critiques as the negative building block of a new consti-
tutional order.”” Constitutional founding will be colored by and rooted in
the people’s atternpt “to counter the abuses of power that enabled the past
regime’s evil.”” Most often, the emphasis is on some form of punishment,
or “lustration,” of those responsible for injustice under predecessor regimes.
According to Jon Elster, issues of lustration have accompanied constitutional
transitions ever since ancient Athens,™ More recently, places like South
Africa adopted an innovative approach lo transforming the legacies of past
injustice with its “amnesty in exchange for truth” formula.™ Regardless of the
specific approach, most cases of constitutional founding include what Ruti
Teitel refers to as a “critical” attitude toward the past.

® Scheppele, “Aspirational and Avessive Constitutionalisim,” p. 300

7 Ruti Teitel, Transitional Justice (Oxford: Oxford University Press, 2000), p. 202,

# Jon Elster, Closing the Books: Trapsitional Justice in Historical  Perspective
(Cambridge: Cambridge University Press, 2004).

After proclaiming that “there is a need for undestanding but not for vengeance, a need
[or reparation but not for relaliation, a need for ubuntu but not for vietimization,” the last
clause of South Africa’s Interim Constitution of 19g3 provided: “In order Lo advance such
reconciliation and reconstruetion, amnesty shall be granted in respect of acls. omissions and
affences associated with political objectives and committed in the cousse of the conllicts of
the past.” For more on thal country’s post-apartheid constitution-making process, see Heinz
Klug, Constituting Demacracy: Law. Globalism and South Africa’s Political Reconstricetion
(Cambridge: Cambridge University Press, zooo).
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Yet, as Teitel points oul, constitutions may also be “residual” in the sense of
preserving conlinuity with the past and even containing “features held over from
the predecessor constitutional regime.”™ This is often seen as a regrettable bul
perhaps unavoidable feature of interim measures designed to effectuate a negoti-
ated, piecemeal transition from authoritarian rule. From the perspective of con-
ventional political theology, maintaining legal continuity will no doubt be seen
to contradict the very idea of constitutional founding, Yet, it may be that most suc-
cessful instances of constitution-making contain residual elements. As a matter of
sociology, a certain minimum level of social capital needs to have been preserved
from the pre-constitutional pastso as to sustain a quorum of mutual trust that can
underwrite negotiations and compromises necessary for constitution-making.
Some sort of functioning administrative apparatus and police power are needed
to facilitate the bargaining process by enhancing the enforceability and predicl-
ability of the promises exchanged. For some, maintaining legal continuity is
actually integral to the success of constitutional founding. Drawing on the expe-
riences of Spain, Fastern Furope, and South Africa, Andrew Arato argues that
new constitutional orders can be successfully established without a break in legal
continuity. On this view, the more important break or rupture consists in the
demise of the legitimacy of the old regime and the construction of a new basis
of legitimacy for the new order.™ As long as a genuinely new order based on new
sources of legitimacy is created, maintenance of legal continuity is not a prob-
lem. Indeed, for Arato, a piecemneal approach that preserves legal continuity is to
be preferred because it allows for a regulated form of constitution-making with-
oul which the people are likely thrown back into the state of nature.™

In contrast to both critical and residual approaches, which seem to share
a negative attitude toward the past, what Teitel calls “restoralive” is based
on a more positive evaluation of the past. This refers to cases where a new
order is founded and legitimated as a “return to the pre-predecessor consti-
tutional order.”” As in post-communist Eastern European and Baltic states,
constitution-makers may consciously opt to return, at least thetorically, to an

# Teltel, Transitional Justice. p. 15.

* Andrew Arato, Constitution Making under Occu pation (New York: Colurnbia University Press,
200q ), pp. 5-7. He compares this to the conventinnal notion of revolution, which is defined by
breaks in both legitivnacy and legality. An example of legal discontinuily coupled with eonti-
nuity in legitimaey, by contrast, may be found in the case of the Philadelphia Convention of
1787 that drafted the U.S. Constitution to replace the Articles of Confederation of 17681,

* Aralo, Constitution Making under Oceupation, pp. So—g. For him, mere important than main-

taining legal contimuity is securing “state contimity” because a new founding cannol lake

place unless there is a state, 1bid. pp. 537, 261—3.

Teitel, Transitional Justice, p. 197,
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older and more “authentic” order that existed prior to the discrediled order of
the immediate past. Of course, as Elster points oul, politicians may adopt a
restorative atlitude for less than honorable reasons.™ Nevertheless, restoralion
offers the benefit of avoiding the tensions that accompany efforls to launch
a completely new constilulional order: “To the extenl thal such transitional
constitutions are restorative, there are seemingly no constitutional beginnings,
only returns.” This desire to return to an original constitution as a way of
legitimizing a new one is of course an age-old trope that goes back to the
Roman period.* The idea is that authority of the constitution will be secured
only if it can be seen as a restoration or reestablishment.”

This suggests a more general point aboul the past as a source of legitimation
in constitutional founding. Constitution-making often requires summoning
a “useable past” that can sustain the new constitution and the identity of its
people.® This may take the form of invocations of valiant struggles to (re)
gain independence or a proud reference to particular cultural or linguistic
traditions. It may be something more abstract and general as the “republi-
can tradition” or even “rule of law.” They are often culled from the more
distant past, held up as more “authentic,” and asked to stand in judgment
of the more immediate past that needs to be rejected. In other words, while
some parts of the past needs lo be effaced, others must be re-inscribed into

“It seemns that sometimes the pre-Communist constitution isinvoked in defence of an idea that
has no good substantive justification: sometimes it serves as a convenient focal point smong a
plethora of possible arangements: and sometimes it is harnessed to a genuine need to assert
the continuity of the nation’s life and the parenthetical character of the Communisl regime.”
Jou Elster, "Constitution-making in Eastern Europe: Rebuilding the Beal in the Open Sea.”
Public Administration, vol. 11, nos. 12 (1993}, p. 103.

m Teitel, Transitional Justice, p. 206.

Atendt, On Revolution, p. 1g8—.

On this view, “even the foundation of Rome was not understood as an absolutely new begin-
ning.” 1t would rather be understood as "the resurgence of Troy and the re-establishiment of
some citysslate that had existed before.” Arendl, On Revolution, p. 211, Arend! also notes that
this link between founding and restoration was undemscored by Machiavelli, who essentially
elided the two concepts. Successful renovation of a republic was possible only if it amounted
toa whole new founding. By the same token, in arder for a republic to endure over time. il had
lo engage in perindie renovations that rehamed the polity to its founding prineiples; From this,
one might also infer that the establishment of a completely new order nmst take the formof a
retum loan earlier — perhups even connterfactiual — founding. Nicealo Machiavelli, Discourses
on Livy, trans. Harvey Mansfield and Nathan Tarcov (Chicage: Universily of Chicago Press,
1996), pp: 28-30; 209-12.

= Vicki Jackson suggests thal this may be a universal phenamenon: “Without a linkage to
some imagined past, constitutions could not do the work of helping to constitute a particular
community.” Vieki C. Jackson, "What’s in a Name?: Reflections on Timing, Naming, and
Conslilution-making,” Willians and Mary Law Review, vol. 44 (2008), p. 1280.
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the new conslitutional order. The balance of how these tasks are carried out
will be related 1o the different outlooks or orientations that are embodied in
the constitution.® OFf course, neither the past to be effaced nor the pasl to be
re-inscribed is an unmediated datum of fact. They are necessarily products
of selective memory and willful ammnesia. As such, they sometimes require
heroic efforts to reinterpret the past so as to create a narrative that can inspire
the people and legitimate the constitution. Such reconstructions are the result
of a selective reading of the past that may even involve the construction of a
new narrative out of whaole cloth. As Rosenfeld wrote, “to establish a viable
constitutional selidentity, the real must be supplemented by the ideal, or, to
put it in another way, facts must be enriched by counterfactual imagination.”™
Events will be re-interpreted, heroes and villains re-evaluated, and traditions
(re-Jinvented. They will be invoked to legitimate the new constitutional order.
These will in turn constitute parts of the new identity of the people, which is
encoded in the constitution at founding.

In sum, constitutional founding entails various modes of relating to the
past. Most constitutions include more than one attitude toward the past. It
would thus be a mistake to conclude that any trace of past legacies in the con-
stitution undermines the legitimacy or the sustainability of the founding. The
fact that the status quo ante has not been extinguished in its entirely should
not be a cause for questioning the efficacy and legitimacy of constitutional
founding. The past does not constitute an illegitimate constraint on the peo-
ple’s constituent power.

PEOPLE'S BOUNDARIES: “WE THE PEOPLE UNBOUNDED

In this section, we take our previous reflections about the two syndromes to
bear on the crucial question of the identity of the conslituent people. By ask-
ing “Whao are the people?” we intend to focus on the issue of “Who belongs
to the people?” In other words, we will be asking “How is the membership
boundary of the people drawn?” Particularly, what are the roles of external

% An example might be what Gary Jacobsohn has described as the distinelion between “mili-
tant” and “acquiescent” forms of constitutionalism. Il the constitnent people regard “efface-
ment” as the more urgent task, the geneml orentation of the constitution will likely be toward
dclive suppression andfor transformation of the past’s influence on the present, resulling in a
relalively more militant orientation. By contrast, if “re-inseriplion” is seen as more important,
then the constifution will be weighled toward the restoration and preservation of selecled
past inheritance, leading o 4 more dequiescent outlook. Jacobsohn, Canstitutional Identity.
pp-213=70.

% Michel Rosenfeld, “The Ideulity of the Conslitutional Subject.” Cardozo Law Review, vol. 16

(1005, p- 1064 (emphasis in the original}.
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others and past legacies in the delineation of that boundary? As diverse as
they are in thematic and analytical inclinations, all the theoretical literature
we have visited so far seems to share the assumption that the constituent peo-
ple walk into the constituent moment in an already identifiable, unmistak-
ably delineated, and fully formed shape. Questions regarding the ontology
and genealogy of the constituent people per se are typically bracketed out
and relegated to the realm of a conceptual and/or historical a priori. A clearly
bounded collective sell called “the people™ is simply taken for granted as the
starting poinl of discussion and not put under careful serutiny.

We believe that it is incumbent on any theory of constitutional founding
to cast a suspicious eye onto the assumplion that the sovereign people with a
clearly legible boundary exists prior to the constituent moment. This is impor-
tant not only because, as a factual matter, such a people cannol be assumed.
It will also yield an impoverished theory because such an assumption will
likely lead us to overlook the deeply “constitutive™ aspect of constitutional
founding, The constituent peaple, in and of itself, cannot be assumed to be
the Archimedean point from which legitimacy of the new constitutional order
may be evaluated. Rathier, “the people,” particularly its identity and boundary,
must be foregrounded as a primary field of analysis, meriting both theoretical
and historical investigations.

Free to Choose Whao We Are?

Who ought to be included in the constituent people, and how should its
boundary be drawn? We might expect some assistance from discussions by
democratic thearists on the so-called boundary problem. This genre is broadly
about deciding who ought to be included in the demos or the constituency
when democratic decisions are made. The first answer to be taken off the table
is a simple majoritarian rule. Joseph Schumpeter famously concluded that,
since there is no objective criteria by which to set the boundary of a demos, we
must “leave it to every populus to define [it]self.”s If we follow Schumpeler,
we will likely end up in a normatively unattractive position where the major-
ity may abuse minority groups by legitimately expelling them from within the
boundary of the people. Rejecting this crude majoritarian solution, contems-
porary democratic theories have attempted to articulate a normatively objec-
tive criterion, which usually comes in two shapes. One argues that all those
individuals whose interests are “relevantly affected” by a decision ought to

% Joseph Schumpeler, Capitalism, Socialism, and Democracy (New York: Harper & Bros., 1950),
P-245:
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have an influence over its making. The other suggests that the boundary of
the people should be expanded to include all those who will be coerced by its
decisions.® Intuitively sensible, these formulae seem lo provide some promise
for deciding on the boundary of the people in a democratically acceptable
manner.

When it comes to constitutional founding, however, we believe that
these standard democratic answers do not provide satisfactory answers to the

boundary problem. Both principles of affected inlerests and coercion may

be deployed effectively for pushing an already established boundary of the
people in a more inclusive direction, but they can hardly explain how the
boundary was initially determined the way it was. For those two principles
walk right into the trap of “infinite regress” that has haunted so many atternpts
to make sense of democratic constitutional founding. It might be thought that
the democralic way to determine whose interest will be affecled or coerced
by a given decision is to pul it to a vole. Yet, that only raises the further ques-
tion of who is eligible to participate in that prior vote. Clearly, it cannot be
answered through another vote, for this move only sets off an infinite logical
regression from which no procedural escape is possible. Frederick Whelan,
one of the main interlocutors in this genre, had it about right when he con-
cluded that, in delineating the boundaries of a sovereign people at the constil-
uent moment, these principles are as good as attemplts “to bypass the crucial
question and to propose what is a logical as well as procedural impossibility.”
This kind of infinite regress has to be stopped somewhere, and, for many dem-
ocratic theorists in the boundary problem genre, the only escape seems to be
lo assume the existing boundary of the people as much as they seek to criticize
and deconstruct it on normative grounds.

Also favoring consent and choice as the normative ground for deciding on
the people’s boundaries is the common liberal sympathy for what is called
“civic nation.” While it comes in a variety of forms, perhaps the most ambi-
tious is what is known as “constitutional patriotism.” For, unlike its classical
republican predecessor, constitutional patriotisin seeks to ground patriotic
attachments and an abiding sense of belonging lo one’s political commu-
nity solely in abstract principles of reason rather than in such contingent

* David Miller, “Democracy’s Domain.” Philosophy and Public Affairs, vol. 37, no. 3 (z009), pp-
213224,

% Frederick Whelan, “Prologne: Democmtic Theory and the Boundary Problem.” in J. Roland
Pennock and John W. Chapran (eds. ), Nomes XXV: Liberal Democracy (New York: New York
University Press, 1983), p. 19. Fora recent critical survey of this genre, see Sarah Song, “The
boundary problem in democratic theary: why the demos should be hounded by the state,”
Infernational Theory, vol. 4, issue 1 (2012).
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and particularistic features as affects and sentiments.® Insofar as the people’s
boundaries are concerned, however, the difference is a question of more or
less. For both liberals and democrats have it in common that, in the final
analysis, political membership and the boundary of the people can and ought
to be determined on the basis of the individual's voluntary choice. Whelther it
be grounded in abstract reason or affects and sentiments, individual consent
remains the most crucial foundation.

Jiirgen Habermas suggests, for instance, that certain universal normative
principles as conlained in a constitution should make the central pole of
civie identity around which the peoplehood is formed. The people, in this
account, is held to consist of those individuals who are rationally persuaded by
the constitutional principles and have agreed to abide by them in organizing
their political lives together. Further, Habermas the Kantian believes that it is
the formal and procedural principles, such as symmetrical rights and mutual
respect, which may elicit rational consent in an “ideal speech sitnation.” It
is precisely those procedural principles that underwrite and sustain a pub-
lic sphere of rational communication, and the constitution which thus arises
from this collective deliberation cannot but be the institutionalization of those
principles into a set of positive law. In his own words, a constitution worthy
of patriotic allegiance contains “in nuce” those principles that obtain in what
Rawls would call an “original position.”* At least on a theoretical plane, it
may be taken as a promising solution to the conundrum of infinite regress
since liberal rights thus understood are constitutive, rather than constrictive,
of the sovereign constituent people. At the same time, more importantly for
us, it becomes easier lo conceptualize how the constituent people’s boundar-
ies are determined; it is formed by those individuals who gave consenl to these
procedural principles for collective deliberation. In short, the people and the
constitution are mutually constitutive in Habermas’s co-originality thesis.

Analytically satisfactory and normatively attractive as it may seem, however,
Habermas’s constitutional patriotism begs many questions once applied to
the real world of constitution-making. For one, even if we concede that uni-
fied Germany is built around the universal liberal principles encoded in the
Grundgeselz, yet to be explained is the brute fact that East Germany became
a liberal democracy (of sorts) not by merging with, say, Czechoslovakia, but
with West Germany. Conceptually speaking, in other words, even the free

# Patchen Markell, "Making Affect Safe for Democracy?: On “Constitutional Patriotism,”
Political Theory, vol. 28, no. 1 (2000},

% Jiirgen Habermas, Between Facts and Norms: A Contribution to a Discourse Theory of Law and
Democracy, trans. Williarn Rehg (Cambridge. MA: MIT Press, 19g6), p. 453.
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and mutual communication in the so-called ideal speech situation cannot but
rely on a shared language, even cultural heritage and historical memories,
all of which are pre-constitutional artifacts. It is essentially for the same rea-
son that Dieter Grimm eriticized Habermas's support for constitutionalizing
the European Union.® According to this well-known criticism, Habermas's
attempt to articulate and establish the mutually constitutive relationship
between constitution-making and people-formation falls short because he is
unable to dispense with a common language as a medium of communica-
tion —a commodity not yet available in Europe even after decades of integra-
tion. In other words, Habermas's linguistic turn to discourse theory of law and
democracy has made it even more difhicult to discard the conceptual depen-
dence on some kind of pre-constitutional and pre-political foundations such
as shared language or culture.® Habermas's best efforts seemed to succeed in
expelling the assumption of a pre-constitutionally bounded people, only to
bring it back in through the backdoor.

In sum, neither the democratic nor the liberal efforts to ground constitu-
tional founding in choice and consent seem able to free themselves completely
from positing a pre-constitutionally formed boundary of the people. When
it comes to the question of constitutional founding, the democratic theories
of the boundary are vulnerable to the conundrum of infinite regress. While
Habermas’s liberal thesis of co-originality may have avoided the logical trap,
its crucial reliance on his discourse theory makes it hard to dispense with pre-
supposing a pre-constitutional people bound by a common language. Either
at conceptual or historical level, these voluntarist accounts of the people’s
boundary-setling seem compelled to posit some kind of constituent people
existing prior to constitution-making.

Making People Out of Necessity

These shortcomings in the liberal and democratic theories about the people’s
boundaries often lead to the conclusion that boundary-setting is ultimately a
matter of “blood and soil.” For example, nationalists since the Romantic era
tend to valorize a historically given cultural ethnos and equate it with the polit-
ical demos. This is why popular sovereignly is so ofien identified with national

o Dieter Grimm, “Does Europe Need a Constitution™ European Law Journal, vol. 1, no. 3
(1095).

o This is what canses him 1o make such valiant efforts o affirm the existence of a civil sociely
at the Buropean level, despite the absence of a common language shared by all. See [iirgen
Habermas, “Comuments on Dieter Grimm'’s ‘Does Europe Need a Constitution?™ Etrapean
Law Journal, vol. 1, no. 3 (1995).
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selkdetermination, and “We the People™ with an ethnic group. Given the dil-
ficully of pinning down the constituent people via consent and choice, fight
is taken from norms and principles to the realm of what nationalists regard as
brute facts of history. Yet, the call of history can never be a matter of recogniz-
ing incontrovertible and irresistible facts; histories are interpretive constructs and
producls of negotiation. Failure to appreciate this insight often results in that
fateful substitution of the political demos by the cultural ethnos. Undeniably, this
two-way process, that is, nationalization of political community and politicization
of national community.* has been responsible for a long and well-documented
list of human tragedies and unspeakable atrocities in modern limes.

Yack explains this conflation by making a distinction belween “the peo-
ple’s two bodies.” As with the monarchical idea of “the king's two bodies,”
which posited an abstract and everlasting “kingship™ alongside the physical
and mortal king, the principle of popular sovereignty has created an abstract
and even “mysterious” being called “the people™ which is superimposed on
the real historical people. A uniquely modern invention, this imagined peo-
ple 1s evidently unbounded and unbindable in and of itself. Iis premodern
counterparts such as plebs or demos could clearly be identified in terms of
their class membership or political citizenship. By contrast, the modern peo-
ple is a generic category that goes beyond all such parochial distinctions and
claims to encompass everyone. This is indeed the source of their legitimacy
according the doctrine of popular sovereignty that postulates a generic people
thal is self-sufficient and timeless. Since it is self-sufficient, the people is seen
to be an agent in no need of relationship with others, and because il stands
out of time, the people has no particular history that could differentiate it from
others. A being that has neither relationship nor history cannot have a partic-
ular boundary.

Yack points oul that this creates a paradox for understanding the people’s
boundaries. Although the modern doctrine of popular sovereignly asks us to
imagine an unbounded people that pre-exists the establishment of the state,
the only way in which we can identify a people is by reference to the terri-
torial boundary of a given state. In other words, “il is shared subjection to
a particular state’s authority that distinguishes one people from another.”#
The state is supposed to be a creation of the people, who can dissolve it at

% Bernard Yack, Nationalism and the Moral Psychology of Community (Chicago: University of
Chicago Press, 2012}, pp. 145-53.

% Yack. Nationalism and the Moral Psychology of Community, pp. 1o1-02. For a more classical
staternent, see Edmund S. Morgan, Inventing the Peaple: The Rise of Popular Sovereignty in
England and America (New York: W. W. Nortan & Co., 1988), ch. 4.

# Yack, Nationalism and the Moral Psvehology of Connmunity, p. 105,
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will, but the people is a set of individuals residing within the territory of a
particular state more or less permanently. The people is held to come before
the state, and yel il is the territorial state that defines the human boundary
of the people.

Solving this paradox as such is not our immediale concern.% More impor-

tant is its implication for conceptualizing the relationship between constitu-

ent people and constitution-making, For, if boundaries of the people can be
ascertained only afler the establishment of a territorial state, then the people
might be constituted by the constitution as much as they author it. The people
is not a pre-given entity that remains constant throughout history, much less a
demiurge that stands outside history to make and remake constitutions at will.
Making a constitution has the effect of calling a people into existence, whose
political and legal identity is grounded in that very constitution. As Sheldon
Wolin noted, “a constitulion nol only constitutes a structure of power and
authorily, it constitutes a people in a certain way. It proposes a distinctive iden-
tity and envisions a form of politicalness for individuals in their new collective
capacily.” To be sure, recognition of this aspect of founding is nothing new.
[t was Hobbes who asserted, in an oft-quoted passage: “For it is the unity of the
representer, not the unity of the represented, that maketh the person one.™”
He clearly perceived that il is only with the creation of the “artificial person”
in whom the people vests sovereign powers, that the multitude is transformed
into a people. According to Joseph Weiler, the phenomenon may be as old as
the announcement of God’s law by Moses lo the Jewish people, through which
“a bunch of pre-Torah slaves” were constituled into a free people though their
acceplance of the covenant#® In relation to the American founding, Jacques
Derrida has famously remarked: “The signature invents the signer.”® Even
Sieyes, in his less theologically inspired moments, seems lo have conceded that
the people can be identified only by referring to the constitutional order that
they purportedly establish: “What is a nation? A body of associates living under
common laws and represented by the same legislative assernbly.”

7 For those further interested in the so-called paradox of people and territory, see Paulina
Ochoa Espejo, “Peaple, Territory, and Legitimacy in Democratic States.” American fournal of
Palitical Science, vol. 58, no.2 (zo14), pp: 472-3.

W Sheldon S. Wolin, The Presence of the Past: Essays an the State and the Constitution (Ballimore:
Jehus Hopkins University Press), p. g.

7 Hobbes, Leviathan, ch. 16,

% ], H. H. Weiler. The Constitution of Europe: ‘Do the New Clothes Have an Emperor?” and
Other Essays on European Infegration (Cambridge: Camibridge University Press, 100g).
pp- 5-6-

% Jaeques Derrida, “Declarations of Independence,” New Politieal Seience, vol. 15 (1986}, p. 10,

e Sieyes, What is the Third Estate?, p. 8.
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Yel, it was perhaps Hans Kelsen who not only recognized this relationship
between the people and ils constitution bul also took it to its logical extreme.
He wrote: “the people — from whom the constitution c¢laims ils origin —
comes to legal existence first through the constitution. It can therefore be
only in a political, not in a juristic sense, that the people is the source of the
constitution, This is of course understandable given his “pure theory of
law” according to which no exercise of “will” could ever give rise to a valid
legal norm. If the people are deemed the originator of the constitution, that
could only be in the rhelorical sense, as a political assertion rather than as a
statement of legal science. For Kelsen, the people is at most a placeholder for
the agent to whom legal norms, including the constitution, might be attrib-
uted — even that, only retroactively."* Although he recognizes the need for a
democracy to posit the people as a unily, he states that such a unity is ulli-
mately “an ethical-political postulate.” which can only be secured through
“the unity of the state’s legal order.” Indeed, the only cognizance that may
be given to the people within the Kelsenian system is as an element of the state
(which for him is identical with the legal order), rather than as any purported
creator of the legal order. The term “people” refers to “the personal sphere of
validity of the national legal order,” the same way thal “territory” refers to the
spatial sphere of the legal order.™ That is why, “in a juristic sense,” the people
becomes intelligible through the constitution only after the establishment of
a legal order.

Despite his insight that the people are constituted by the constitution, it
would appear that Kelsen went too far. It may indeed be that the identity of
the people can only be known retrospectively, but his views seem to end up
eliminating the people entirely from the constitutional order, thereby ren-
dering superfluous any notion of agency, popular or otherwise. As pointed
oul by Hans Lindahl, Kelsen's idea of attribution ultimately plays no role in
his system, because the validity of a constitutional order in the end does not
depend on any agency to which it might be attributed.*s Rather, as is well
known, for him the source of a constitution’s validity lies in the postulation

- Hans Relsen, General Theory of Law and State, lrans, Anders Wedberg (New York: Russell &
Russell, 1945), p. 201,

“ Hans Kelsen, The Pure Theary of Law, trans. Max Knighl (Berkeley: Universily of California
Press, 1907}, p. 201-2.

“ Hans Kelsen, “On the Essence and Value of Democracy,” in Jacobson and Schlink (eds.),
Weimar: Jurisprudence of Crisis, p. go (emphasis in the original ).

= Kelsen, General Theory of Law and State, p.233.

= Hans Lindahl, “Constituent Power and Reflexive Identity,” im Martin Loughlin and Neil
Walker (eds.), The Paradox of Constitutionalism: Constituent Power and Constitutional Form
(Oxford: Oxford University Press, 2007, pp. 10-12,
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of Grundnorm, a logical-psychological presupposition that must be accepted
if the normative validity of legal systems is to be secured through norms only.
The constitution might be attributable to the people as a matter of political
rhetoric, but the people has no role in grounding the constitution’s validity or
identity. In his desire to purify legal science of the contaminating influence
of politics and to reject political-theological conceptions of an eternal peo-
ple, Kelsen has constructed a pure system of norms in which the people have

become superfluous. As a resull, despite Kelsen's support for social democ-

racy during the Weimar period, “the people” of his legal theory remains
strangely passive, impotent, and utterly lacking in agency. In the hands of
Kelsen and his legal positivist ilk in Weimar Germany, the people was made
out of logical necessity, but no virtue was made out of it. It might not be too

harsh an historical judgment to hold this utter disempowerment of the peo-

ple in legal positivism accountable for its eventual capitulation to National
Socialism. "¢

Theoretically, too, this is problemalic because most conceptions of dem-
ocratic selgovernment require an image of the people that has some sort
of agency. However the boundaries of the “self” might be drawn, some
nolion of a self that is able to take action seems almost axiomatic. Take
away that agency, or the idea of an active people, and it would be very diffi-
cult to explain or justify democratic self-government. Especially in relation
to the constitution, the people must be somehow seen as the active agenl,
il not its author. The conventional way of empowering such a democratic
agenl is of course to posit a people with pre-given interesls, identities, and
boundaries, as was done by the political-theological conceptions and even
some social contract theories that assumed the existence of a people in the
state of nalure. We have already seen, however, that constitutional founding
cannol be conceived of on such assumplions. Instead, what we need is a
perspective that can properly account for the fact that the people’s boundar-
ies are determined through the process of constitutional founding, while
avoiding Kelsen’s extreme position of denying their agency in toto. Put dif-
ferently, it seems thal we must be able to reject the viewpoint that posits
a pre-constitutional people with pre-given boundaries and fully formed

i See Sung Ho Kim, “A Constitutional Polities of the Extraordinary: Carl Schimitt, Hans Kelsen,
and the 132 Crisis of the Weimar Constitutional Order,” Korean Political Science Review, vol.
41, 110. 2 (2007): David Dyzenhaus, Legality and Legitimacy: Carl Schmitt, Hans Kelsen, and
Herman Heller in Weimar (Oxford: Oxford University Press, 199g): Peter C. Caldwell, Popular
Sovereignty and the Crisis of German Constitutional Law: The Theory and Practice of Weimar

Constitutionalism (Durham, NC: Duke University Press; 19g7).
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identity, while affirming the active role of the people in constituting them-
selves as agents of democraltic selfgovernment.

Facio ergo sum: We the People Make Therefore We Are the People

Without purporting to provide a full-blown answer to this line of query, we
only note here that some pointers might be taken from theories of individual
self-constitution as moral agents. The suggestion is that, rather than imagine
the people’s identity independently of their agency as actors, it might be better
to regard the two as fused with each other, such that their identity emerges
through, and only insofar as, they take action. We take our cue from philos-
opher Christine Korsgaard who claims that an agent becomes who she is by
engaging in action. Or, more precisely, the agent constitules hersell as a uni-
fied actor by the very action that she engages in.

[t is as the possessor of personal or practical identity that you are the anthor of
your actions, and responsible for them. And yet at the same time it is in choos-
ing your actions thal you create that identity. What this means is that you con-
stitute yoursell as the author of your actions in the very act of choosing them =

An agent’s decision to act and her constitution of her own identity are not two
different things. To take a certain action is to constitute oneself as the author
of that action, which means that one’s identity materializes and becomes
known through that very action. To analogize this observation to constitu-
tional founding, we might say that a people constitules itself as the author of
the constitution in the very act of making that constitution. This also appears
to be the import of Hans Lindahl’s rather esoteric statement that the people’s
“self-constitution begins as the constitution of a political unity through a legal
order, not as the constitution of 4 legal order by a political unity.”*® The iden-
tity of the people, therefore, is not given prior to the action of deciding to be
the author of the constitution. As Korsgaard points out, “there is no you prior
to your choices and action, because vour identity is in a quite literal way con-
stituted by your choices and actions.”™ The identity of the constituent people
is constituted by the choices and actions that go into the activity of exercising
their constituent power. Depending on what kind of constitution it makes, the
people may create different identities for itself.

= Christine M. Korsgaard, Self-Constitufion: Agency, Identity, and Integritv (Oxford: Oxford
University Press, zoog), p. 20

“ Lindahl, "Constitnent Power and Reflexive Identily.” p. z2 (emphasis in the original).

“ Korsgaard, Self-Constitution, p. 19 (emphasis in the original ).

4]



54 The Unbearable Lightness of the People

On this view, we need not imagine a people with a fully formed identity
prior lo constitutional founding. Al the same lime, however, that does not
require the elimination of the people as the aclive agent of constitutional
founding. Indeed, to put it crudely, Korsgaard's central argument is that the
function of human action is to constitute the agency and identity of the aclor.
Her starting point is the presupposition that human beings are “condemned
to choice and action.” For Korsgaard, we are, essentially, what we do, Her
recognition that “there is no you prior to your choices and action” does not
lead her to conclude that there is no agent or self who could engage in the
activity of constituting oneself. On the contrary, it highlights the fact that to
take action is to engage in the project of sell-constitution.

If this assertion seems paradoxical, her response is that it is only because of
“an artificial freezing of the observer’s mental frame.™ The tendency to think
that there must be an agent with fully formed idenlity prior to ils engagement
in any action arises because we mistakenly think of human agents as static
entities. For Korsgaard, human beings are living things whose identily cannot
be apprehended at any given “moment.” To be an agent is “not a state, but
rather an activity.” It is therefore ludicrous to think that the identily of a per-
son can be known at a particular point in time. To imagine a person as a slatic
entity requires a “freezing” of our perspective, which will only provide us with
an image of the person no longer engaged in any action. That, however, will
be a dead person, and not a living agent. For, “to be a person, or a rational
agenl, is just lo be engaged in the activity of constanlly making yourself into a
person.”= That is why for Korsgaard the seeming paradox that you are an act-
ing/self-constituling agent even though there is no you prior to action is not a
paradox at all. Since being an agent is an activity, and since activity takes place
on a temporal plane, the self-constitution of an agent “is not a state that we
achieve and from which action then issues.™

The implication of this line of thinking for constitutional founding is, first,
that the people do not first constitute themselves as an agent with clearly
defined boundaries and then engage in the action of making a constitution.
Rather, sell-constitulion as an agent and the making of a constitution are one
and the same activity. The term “constitution-making” becomes a double
entendre. On the one hand, it refers to the people’s activily of drawing up a
document called the constitution. On the other, il also refers to the process

2o Korsgaard, Self-Constitution, p. 1 (emphasis in the original ).
# Korsgaard, Self-Constitution, p. 36.
5 Korsgadrd, Self-Constitution, p. 42.
"5 Korsgaard, Self-Constitution, p. 44.
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of constituting the identity and boundaries of the people, of determining
its own “constitution.” In this regard, Korsgaard would probably agree with
Stephen Holmes's view that the rules contained in the constitution, rather
than constraining the people’s will, actually make possible the formation of
that will. “No popular will worth taking serionsly has a mystical preexistence;
it is always the product of constitutional restraints.™ When referring to the
distinction between constitutive rules (e.g., “bishops move diagonally”) and
regulative rules (e.g., “no smoking”), Holmes seems quite emphatic that the
constitutional framework is a form of constitutive rule that makes it possible to
form any kind of will at all. “When a constituent assembly establishes a deci-
sion procedure, rather than restricting a preexisting will, it actually creates a
framework in which a nation can, for the first time, have a will.”s Drafting a
constitution involves the sel-constitution of the people as an agent.

Further extrapalating on this view, second, we might even derive a norma-
tive standard for judging the people’s action of constituting themselves as a peo-
ple via the constitution. According to Korsgaard’s framework, sell-constitution
through action is successful when it resulls in integrating the different roles and
parts of the person into a coherent idenlity, thereby yielding a unified agent.
If an action is “less successful in constituting its agent,” then it is a defective
action; such an action is “to that extent less of an action.”® Relying on a kind
of teleological argument, she also argues that an action that does not follow
certain constitutive principles of action will inevitably produce poor results.
Yel, she emphasizes that the aclivity that yields poor resulls is nol a different
activity from the one that produces good resulls: “It is the same activity, badly
done.™ From the perspeclive of constitutional founding, a constitution will
be less of a constitution il il is not so successful in constituting disparate indi-
viduals into a people as a coherent political agent. By the same token, a con-
stitution that is made well is one that is successful i creating the conditions
for integration of various individuals, or the multitude, into a unified agent —a
people with settled boundaries. In fact, she states that a constitution “makes it
possible for a group of cilizens — who without the constitution would be 4 mere

- Holmes, “Precormmitment,” p. 234-

# Holmes, “Precommitment.” p. 238, Al ather limes, however, Holmes seems less than fully
commitled to this view. When he is discussing the idea of precommilment as a prophylactic
lool agaiust the undesimble, but inevitable, eventuality that the peaple might fall below its
own standard of conduel. he assumes that the agent isalready there before it sets up the consli-
tution. Peter spber already exists hefore he becomes Peter dnmk. Ulysses is already there with
avery elear-cut will (" want to hear the Sirens” song without going shipwreck and killing all of
us”) before he asks his crew to bind him to the mast.

¢ Korsgaard, Sel[-Constitution, p. 2s.

¥ Korsgaard, Self-Constitution, p. 37.
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heap of individual people — to function as a single collective agent.”™5 If, after
making the constitution, individuals continue to fight over whether a certain
group of persons belongs to the people, the constitution-making activity will
have been poorly performed. If the “constitutive rules” that are supposed to
unify the individuals into a single agent do nol operate properly, we may re:-
sonably conclude that the founding was “done badly.” It would be an instance
of defective constitution-making, in both senses of the term.

Particularly, il repression and violence are required o maintain a sem-
blance of people’s unity, then that would be a sure sign that the drafting of
a conslitution did not result in successful sell-constitution of the people. For
Korsgaard, relying on violence lo achieve a sought-after effect would indicate
that the action was not taken according to its constitutive principles, which
she understands in Kantian terms as universal maxims issuing from practical
reason that must be adhered to in order for the agent to be deemed autono-
mous. On this view, any action that does not follow such constitutive prin-
ciples of practical reason will fail to constitute the actor as an autoniomous and
unified agent. This has profound implications for evaluating the legitimacy of
conslitutional founding, The suggestion is that, in order to count as an action
called constitutional founding, it must be done in accordance with universal
practical reason. Unless the people act on such principles, they cannot be said
to be engaging in constitutional founding, and (which amounts to the same
thing) they will not have constituted themselves as a unified people.™

Lastly, we might infer thal constitutional founding, or the sell-constitution
of the peaple, cannot be captured in a moment — unless we were lo [reeze our
mental frame. With regard to the individual agent, Korsgaard suggests that
self-constitution requires constant work; it is an “endless activily.™ For an
individual agent, self-constitution is an ongoing task that will continue as long
as she lives. For a people, by contrast, constitutional founding is commonly
thought to be a one-time event. This may suggest the limits of analogizing
the political activity of constitutional founding to the individual activity of

i Korsgaard, Self-Constitution, p. 142 (emphasis in the original ). This staternent appears in the
comntext of explaining what she calls the “constitutinnal madel” of the soul, by drawing an anal-
agy, fallowing Plato, between the constitution of a ity and that of a person.

we Rorsgaard, Self-Constitution, p. 152: “The deliberative procedures that unify the city inta a
single agent break down, and the city as such cannot acl.”

@ I our view, this may provide the building blocks for forrmlating a theory of constitulional
authority that enables us fo recognize reliance on universal practical reason as a necessary
requiremnent for truly autonomous selfrule, while avoiding reliance on the brule act of peo-
ple'sauthorship as the ultimate ground for the constitution’s authority. Fleshing oul the details
of such a theory, however, is beyond the scope of this baok.

= Korsgaard, Self-Constitution, p. 41.
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self-constitution. Yel, it may also suggest the need lo rethink our conceptions
aboul the process of founding. For, if we are to follow the Korsgaardian per-
speclive, a people will be an active agent only insofar as it is engaged in the
endless activity of self-constitution via the constitution. While the implications
of this pointare too profound and numerous to pursue here,* it should at least
be recognized that even the idea of founding cannot be comprehended as an
event contained in an isolated moment in time. To be sure, later generations
may arrive al some rough agreement as to when the people first successfully
engaged in the action of sell-constitution. Yel, even thal first action must be
understood as a temporally extended category that unfolds over time and can-
not be completed in an instant. Sell-constitution of a people cannot be con-
summated by merely drafting of a document called the constitution.™ Much
more is required to engage in successful action by which a people constitutes
itsell as an integrated agent. As a process of self-constitution, the initial found-
ing action may even take years to be successfully carried out. In order fully fo
understand the process of founding that gives shape to the people’s boundar-
ies, in other words, we need to take a wider perspective that encompasses the
variegated negotiations, choices, and decisions that take place before and after
the drafting,

Constitutive Constitutional Politics

Evidently, unfreezing our menlal frame on the relationship between the con-
stitnent people and constitutional founding has to go beyond making philo-
sophical analogies and requires more thorough analytical scrutiny, It is indeed
easier expressing than articulating the “reflexive” idea that the people and
the constitution are constitutive of each other. Yel, such a paradoxical nolion
makes much intuitive sense, if one takes note of the historical and contempo-
rary realities of the political process surrounding the making of constitutions.

= [ the people can be an aclive agent only by ceaselessly constituting itsell, it may be that the
people must contimally engage in constitution-making even after the founding, This suggests
that we might need lo relativize the difference between nuking a constitution and remak-
ing, or amending, it. Il might even mean that constitutional interpretation is also a form of
self-constitition by the people. Alternatively, the Komsgaardian view might be invoked ta justify
the ¢laim thal, after the founding, the people cannol (or should not) be active in the same
sense, or to the same extent, as they were during the eriginal action of self-constitution.

@ Recent cases have shown that even the drmafling process may deliberately he extended.
Referring to the different strategies af interim or incremental constitution-making adopted by
“transttional” constitulions of such places as South Africa, Hungary, and Poland. Vicki Jackson
has suggested thal our conceptual framework be expanded to allow for a longer period of time,
Jackson, “What's it a Name?,” pp. 12g1-2.
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For, one of the mosl contested issues in recent real-life cases of constitutional
founding involved the question: “Who shall be allowed to participate in the
making of the constitution?”

Indeed, one of the lessons from recent cases of so-called post-conflict socie-
ties should be the recognition that founding a new constitutional order often
goes hand in hand with the process of sorting oul for whom the constitution
will be made, or in whose name it will be promulgated. As long as there are
continuing fights over whether certain groups are entitled a seat at the drafting
table, no constitutional founding will get off the ground. And, as one com-
mentator puls it, “determining who should be involved in constitutional nego-
liations presupposes a substantive judgment regarding what the boundaries of
the relevant political community are.”* At issue might be an ethnic group, a
religious minorily, or perhaps members of the former ruling elites who had
just been ousted. In what form will the Kurds in Iraq, for example, be recog-
nized as a partner in the historic project of making a new constitution lo recre-
ate the Iraqi state? Will ethnic Serbians regard themselves, and be accepted
by others, as part of the people of Bosnia-Herzegovina? Who are the relevant
Montenegrin people that have the authority to decide whether to become an
independent stale and draft a new constitution? Will the white minorities con-
tinue to be part of the new sovereign peoples of Zimbabwe and post-apartheid
South Africa? The point is that constitution-makimg does not take place with
the boundary of “the people” already given and taken for granted. Rather,
delineation of the people’s boundary is, in an important sense, the resultof the
conslitution-making process. The idenlity of the people remains rather Auid
until after the new constitutional order is established. After the founding, the
people can be defined, following Yack, as those individuals within the territory
of a cerlain slate who submil themselves to the authorily of ils constitution.
Prior fo the founding, by contrast, it is not only difficult to specify the bound-
ary of the people; it is even difficult to know if the people can be said to exist
as a sell-constituted agent. Once we let go of the political-theological dream
of an all-powerful and ever-living people, it is not a paradox at all to say that,
in order Lo ascertain the people’s boundary, identity, perhaps even ils very exis-
tence, we must refer to the constitution.

It bears noting that this is not limited 1o states that have recently come
out from under authoritarian rule. As is well known, many instances of
post-colonial founding after World War 11, especially in parts of Africa, the

= Supit Choudhry, "Old Tmpenal Dilermmas and the New Nation-Building: Constitutive
Constitutional Polities in Multinational Polities,” Connecticut Law Review, vol. 37 (2005},
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Middle East, and the Indian subcontinent, involved creating new boundary
lines where none had existed before. A similar situation oblained in Southeas
Asia where the process ol granting and gaining independence was accom-
panied by quite artificial line-drawing motivated by political and economic
caleulations. Further, this phenomenon of having to sorl oul the people's
boundary during the process of founding is not necessarily unique to multieth-
nic or mulbi-lingual states. To be sure, the problem may be more pronounced
in cases where there are more than one "nations” within the state’s terri-
tory.'s The issue of the people’s boundary, however, may arise even in states
commonly deemed to be homogeneous. The founding of the German Reich
in 1871 involved a convoluted process of political posturing and even open
hostility among the various German-speaking principalities which ended with
a boundary being drawn for the “German nation” that excluded a sizeable
group of German speakers in Austria.™ To take an even older example, we
might say that the establishment of the French Republic required confronting
the question of whether to include members of the First and Second Estates
in the new order established by and for la nation frangaise. Would they be
represented in the constitution made by deputies of the Third Eslate? Those
more knowledgeable about the history of these countries will surely be able to
offer more nuanced accounts of the various processes that went into defining
the boundaries of the respective peoples. But the point is that the boundaries
are not pregiven and they are the products of historical negotiations that take
place during constitutional founding. Sujit Choudhry refers to this as “con-
stitative constilntional politics,” and suggests that it may be conceptually dif-
ferentiated from “normal” constitutional politics, which deals with the design
of governmental institutions and the limils of their powers through individual
rights.'=

This distinction makes a good deal of sense when we consider the actual
stages of constitutional politics. At least conceptually, we may discern two dis-
tinet stages: one concerns the initial convocation of a constitution-drafting
convention, and the other the business of making and drafting the consti-
tutional document itsell. To be noted, however, is the fact that typically the

= T that extent, we disagree with Chaudhry who states that this is a not a problem for states
that are nol multinational polities. Choudhry, “Old Imperial Dilemmas and (he New
Nation-Building.” p. g37.

“ True to his political-theological ontlook, Carl Schmitl makes the improhahle argument thal
even the founding of the German Reieh in 1871 was in fact effected through the exercise of the
national will of the antecedent and everlasting German people which had achieved its politi-
cal unily prior to the founding, Schmitt, Constitutional Theory, p. 143.

= Choudhry, “Old hnperial Dilernmas and the New Nation-Building.” p. g38.
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two stages take place almost simultaneously, during which the identity and
boundary of the constiluent people remain ill-defined. For even if a drafl-
ing convention is formally convoked, it will not — indeed cannot — be done
in the name of the people, for there is as vet no people as such who could
do the convoking. The events of Philadelphia in 1787 and Paris i 1791, for
example, show that the drafters could only be summoned by powers other
than the sovereign constituent people. It was the Continental Congress and
Louis XVI that convened what eventually became the drafting conventions.
After being duly constituted, however, the Philadelphia Convention and the
Fstates-General severed their lies to the convoking authorities and proceeded
to reconstitute themselves as representatives of the people via “boolstrap-
ping."* A constitution was drafted by the convention and then subsequently
atiributed to the people, who in effect came into being as a resull of that act of
attribution and became the author of the constitution only retroactively. This
recognition leads us to conclude thal even if there were a pre-constitutional
communily that drew up a constitution, it is difficult to assume that it existed
as a democratic people — a political demos — defined by their mutual free-
dom and equality. We might think that constitutional founding is a process
in which the people first acquire freedom and equality through their struggle,
and then make a constitution to codily and preserve those achievements. Yet,
it must be admitted that, prior to the making of the constitution, the status
of free and equal citizenship is at most a vague hope and a distant ideal. For
such a status can only be realized within a constitutional order. According to
Gary Jacobsohn, even afler the founding, those ideals of freedom and equality
embodied in the constitution are likely to remain a “promissory note,” which
may be redeemed by later generations through contestation and conflict.
At the time of constitutional founding, then, the free and equal people will al
best be a potentiality, something thal needs to be made real by and through
the constitution.

Both as a clearly bounded agent wielding constituent power and as a col-
lective of righls-bearing citizens, “We the People™ cannol be said to pre-exisl
the constitution purportedly authored by them. This does not mean that the
people, even at the stage of conslitutive constitutional politics, remain merely
as passive recipients of their collective identity and political and legal rights.
Although not clearly bounded, nor free and equal yet, the people, or some
multitude in its semblance, may take active participation in constitutional
politics either directly or via their sell-appaointed representatives. The point,

- Elster, “Constitutional Bootstrapping,” p. 57
@ Jacobsohn, Constitutional Identity. pp. 106, 148,
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both in theory and practice, is that a new constitution determines the bound-
aries and identities of the people as much as it is made by the people in the
course ol constitutional politics. As suggested by Korsgaaard, the meaning
of constitution-making is truly a double entendre — it has 1o encompass the
self-constitution of the people as well as the creation of the constitutional uni-
verse they will inhabit.

Time, Space, and the People Bounded

What lessons might we draw from these theoretical reflections for nvesligat-
ing how the constituent people’s boundary is actually fixed in the course of
constitutional founding? First of all, defining the boundaries of the people
involves dealing with the call of history, weighing and sorting oul the different
historical claims for drawing the line here rather than there. In some places,
this will be a rather easy task, while in others it will involve adjudicating con-
flicting claims based on different views of what counts as “relevant™ history.
That is why a longer view of history is needed. It also bears emphasizing that
the key political actors are always heirs to specific institutional and ideational
legacies. They may take a variety of attitudes toward those legacies (“criti-
cal,” “restorative,” or “residual”), but they certainly cannot pretend they do
not exist. Regarding the process of shaping the boundaries of the people, we
should pay particular attention to past concepls, institutions, and ideologies
surrounding various notions of membership. These will be the basis and the
foil against which a new selldefinition of the people will be formed.

The most salient among those legacies will probably be the system of mak-
ing individuals “legible” to the state — the categories, the malrices, and the
classification schemes utilized by the previous regime to govern the populace.
Those institutions of population registration may be rejected outright, but
they may also be transformed or even reinforced to give shape to the boundar-
ies of the new people. No less important in this regard will be the election law
and other procedures for deciding on the specifics of the constitution. The
election law for choosing the delegates who will negotiate and draft the actual
text will be critical because this will likely have the effect of pre-determining
the scope of the people to be represented at the negotiating table and, by
extension, the scope and boundary of the people in whose name the consli-
tution will be promulgated. Decisions regarding the manner in which the
franchise is distributed; the concrete way in which the ballot is actually cast;
whether or nol certain groups will be given special representation; whether
or not regional identities will be given recognition; whether or not the draft
constitution will be subject to review by some designated agency, and if so,
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how that agency will be structured — these and other questions will have to
be resolved before any constitution is set in place. These issues will likely be
decided in the process of enacting the election law. As Andrew Arato poinls
oul, “the legal identity of the sovereign people ... is determined by prior elec-
toral and procedural rules that must be given to the ‘people’ by elites whao

thereby constitute them as a people capable of action,™

This does not mean, however, that the boundary of the people so deter-
mined by the election law will necessarily become fixed or enshrined in the
conslitution. In most cases, the constitution is silent aboul the boundary of
the people.™ This means rather that, in order to make out the contours of the
people as it emerges from the process of self-constitution, we must also look
at how the constitution, once promulgated, is then interpreted, implemented,
conlested, and even transformed. For example, subsequent enactment of key
legislations such as nationality law may codify the boundary of the people
that was determined during constitutive constitutional polilics. But it may also
provide the occasion for challenging that boundary. Judicial pronouncements
regarding the standard for membership in the newly constituted people may
also be of value in this connection. In short, analysis of the delineation of
the people’s boundaries through constitutional founding must be capacious
enough to include the temporally extended nature of the process.

In the same vein, second, we need to expand our spatial perspective. This
is because constitutive constitutional politics takes place, by definition, at
a juncture where the line distinguishing insiders from outsiders inevitably
remains porous. We have already seen that external actors may be a necessary
presence during the founding, Theoretically, determining who is to be labeled
an external actor is niol so sell-evident, Thus, we musl nol assume 4 narrow
viewpoint that focuses only on the existing residents of the given territory.
Residents outside the territory may have special connections — ethnic, reli-
gious, linguistic, or other —which can translate into claims either for or against
their inclusion i the newly constituted people. By contrast, persons residing
inside the territory, and hitherto considered part of the people, may find then-
selves excluded according to a new vardstick which effeclively tums them
into the “other” against whom the new people defines itself.* Sometimes, the

2 Arato, Constitution Making Under Occupation, p. 23% (emphasis in the original ).

# The case of Bosnia-Herzegovina seemis Lo be the exceplion in [hal ils constitulion includes
a pronouncernent thal the state is composed of three “constitnent peoples,” the Bosniaks,
the Serbs. and the Croats. Yel, here, oo, the specific houndaries (i.e.. membership crite-
ria} of those three peoples remain undefined by the constitilion. See, generally, Oklopeic.
“Constitutional (Re)Vision.”

= What Ulrich Prevss has described as “ethnification of politics”™ in post-cormmunist Central and
Eastern Buropean states might be an example in that ideology was replaced by ethnicity as
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territorial boundary of the state itsell undergoes quite radical shifls which have
obvious ramifications for defining the boundaries of people.

Of course, in some cases, we know exactly whom to label an oulsider.
Those who brokered the Dayton Agreement that produced the constitution
of Bosnia-Herzegovina are outsiders, for example. They had no intenlion
of becoming members of the people of the state they were building, The
claim is not that their status as outsiders is unclear. Even if they are and will
remain oulsiders, however, it is important to bear in mind that such foreign
powers can be quite influential in delineating the boundary of the people.
Indeed, we know from the recent cases that they can be the most important
actors during constitutive constitutional politics. The presence of “exter-
nal constituent power” is no more striking than in cases where a militarily
defeated or newly liberated population sets oul to reconstruct the nation yia
new constitution-making under the tutelage of foreign occupying authorities.
Through so-called constitutional imposition, the occupying authorily often-
times enmeshes itsell in the process not only of inslituting a new constitu-
tional framework but also carving out a new people. Such a project will be
met with varying degrees of success, for sure; it may be “done badly” due to
lack of local knowledge or outright incompetence on the part of the outsiders.
But the presence of external influence in the local people’s boundary-setting
cannot simply be avoided as a matter of empirical theory or opposed a priori
on some moral grounds.

There is yel another sense in which our spatial perspective should be broad-
ened. Aside from the foreign diplomats, negotiators, experts, and observers
on the ground actively involved in the political process, external influence
may come from groups or movemenls that have no physical presence in the
territory. In his article on imposed constitutionalism in Iraq, Noah Feldman
discusses what he calls the “human rights left,” the “evangelical right,” and the
“neoconservative democracy exporters,” as major sources of the argument for
implanting a constitution with equal rights protection for women and with no
official role for Islam.s The argument was one which the lead negotiator for
the occupying forces had to heed, or al least take into consideration when deal-
ing with the locals. In other words, outside actors on the scene are influenced
by larger, il amorphous, forces coming from remoter places. While they may

the new etiterion for membership. Ulrich K. Prenss, “The Exercise of Constituenl Power in
Central and Eastern Enrope,” in Loughlin and Walker (eds. ), The Paradoxof Constitutionalism,
p. 211 Se¢ also James Johnson, “Inventing Constitutional Traditions: The Poverty of Fatalisim.”
in John Ferejohn, Jack N. Rakove, and Jonathan Riley (eds.), Constitutional Culture and
Democratic Rule (Cambridge: Cambridge Univessity Press, zoo1).

= Feldman, “lmposed Constitutionalism.” pp. 865—77.
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have been formulated without any relation to the country undergoing consti-
tutional founding, they can converge on the scene lo shape the geopolitical
dynamics of the region, which in tum affects the way in which the boundaries
of the people are determined. To be sure, broadening the scope of our view to
include dynarmies developing in faraway places may entail the danger of infi-
nitely expanding the chain of causality. When done in a principled manner,
however, it will help highlight the fact that the mterplay between locals and
oulsiders during constitutive constitutional politics may be ¢rucially shaped
by forces bevond both of them. This is why we should not focus simply on the
immediate time and place of the drafting.

All in all, the foregoing theoretical reflections lead us to believe that
constitution-making and people-formation are mutually constitutive. No con-
stitment people pre-exists a constitution, at least not in the clear form and
unmistakable shape that the conventional dogma of popular sovereignty tends
to presume. Nor is the constituent people merely a logical presupposition,
an abstraction without meaningful agency and useful only for sustaining a
semblance of democracy. We believe that the constituent people come into
being as they are doing the constitution-making. In order to examine this pro-
cess of becoming-by-doing, we believe further that the unyielding presence of
external others and the unmasterable pre-constitutional past are nol merely
nuisances to be theoretically bracketed out or rejected in the name of robust
self-determination. They should rather be taken as the primary lens through
which this mutually constitutive process is unpacked and accounted for.

FOPULAR SOVEREIGNTY, CONSTITUTIONAL FOUNDING,
AND PEOPLE-MAKING

The modern doctrine of popular sovereignty demands that the people be the
charismatic author of the constitution and the ultimate fount of its legitimacy.
It is taken for granted that “We the People” is a supreme and selFsufficient
agent with a stable identity that stands above the How of time. Does this
doclrine provide an adequate explanation for understanding constitutional
founding? Does it have a comprehensive and coherent standard by which
to evaluate the legitimacy of the constitutional order? While much ink has
been spilt to answer these questions, relatively few atternpts have been made
to problematize the very ontology of the people itself. Does it make sense log-
ically as well as normatively to simply assume the existence of such a people?

In our view, the idea of a selfsufficient and timeless people needs to be
re-examined. Our suggestion is to conduct such an interrogation along the
dimensions of time and space. Is it possible to imagine a space outside the
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people, and if so, what might be the relationship between the people and
those who occupy that external space? Is it possible to place the people in a
temporal dimension, and if so, how might its past (and future) impinge on the
people’s agency and identity?

Our theoretical reflections have shown that the presence of both exter-
nal others and past legacies during constitutional founding not only is per-
missible but may even be a logical necessity. Positing a solipsistic people
that has no relation to external others or to its own past only hampers our
understanding of the complex process through which a constitutional order
is founded. It promotes the mistaken view that the legitimacy of a consli-
tutional order is necessarily negated or diminished by even the slightest
hint of external forces or pre-constitutional pasts. Rather, it should be rec-
ognized that the presence of outsiders is a matter of gradation. It should
also be recognized that the presence of the past is intrinsic to conslitu-
tional founding and may take different modalities. Otherwise, a democratic
constitution-making process cannot be adequately explained nor its legiti-
macy comprehensively evaluated.

These recognitions are critical for unpacking the ontology of the people
itself. For constituent people does not, and cannot, have a pre-existing fully
formed identity or boundary prior to constitutive constitutional politics.
The people’s identity and boundary arise through complex negotiations
during the founding process vis-a-vis external forces and past legacies. Yet,
that does not mean that the nascent constituent people are sitling passively
on the receiving end during this constitutive constitutional politics. The
people’s identity and boundary become crystallized through its own act of
constitution-making. To that extent, the people is a sell-constiluting agent
that constitutes its own identity and draws ils own boundary via the process
of constitutional founding. Giving due theoretical and historical recogni-
tion to this two-way dynamics will enable us to reaffirm sovereign people’s
democratic agency without necessarily embracing the political theology of
popular sovereignty.
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HANPA QA AF Aol W2, o] 22 AUAYY | EAEF A =10l
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of ‘A=l o] A= EI oo FHHUCM, 1948. 7. 1. 2ol thF
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olel sl &XF €l T2 AW WG BA &XF BL
W, BRIV 2% ddeE L ARARE ] QIR el
A ghvehe 2ol

o

1) olale] e 82 o|FEH, 9o =F 326302% o|9E 9w T w4, 2006, 174-173%
g 7o =5 220221F F=x
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SR HegtEs HAo. glal old disjA s ol BA Ad=3 o] F
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18) “g]ml*o] ol 5‘“1 ojgHs 8o]8 MeF Ay spAI =010 MHEAH BES AW u)AE
© FAARGT GRTE = fvhe AEEE AFY, A9 =1 17-118F:; 374, eS8
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AA 7Y, S=elel daiME Z2AFALE A des ARAEAL 2JAE
FA b e 4 FHE g2

A Aed SINZAMAdME YEx, 9 @MAdAE AN A7z A2
& B2 FAFOEA UL 71EAY FAAA WA EHE JAE HHHLR
FEPsIATL s o=, ot 7Y #R A2 A Qlvltolgke & thaldl =
Hrelele folE AMRSVIE st ZAF o] WA olfofA 3 U, OB e R
ofAl f=¢le] 7123 BREgel A&l AT £ AFo] $HEHA, olF Heke]
fal ¢ A7z A2 2L S FUF =0T Zlolgta Mook I F, § A7
z A2gels f=QdedA 2AFAEE FASEE HAVE HEHY Ue Al
ofel, @38 xQe 7R HIFe] AEL Ny EEe Kol F4 g T
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o] A& fr7lee AR A7 A28 #g ot HBoME dE F AT

A FHS MMEAS B e EERESH BRI ®WE AaA REdEDa #
EetAEd, 7l ABAL B K€ Wpslr] Batel 48 RER el ftk
BEE BE AR ghe #fls §Es1 RESHAE GRERC s ABRANAS
TES ERERAE st FERE BRERE =& FFe] goked, $vee 28%
PrtERs —Esia BERESH BilRiEe] BERNCA 1 s RFs71= § 2ot
aey BT BEREEROS) REPlA AHEAS] B BAE RERGE ALt
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“9j=ele] Z|RAFAL Al i wEd 1A FHATFAT A138(2012), 417F; o]FH, 9
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Z A2 Z|&FA g & FE AR AAHY FHREUAY YA 4% 7
595 o fol AdaA e =ql AES F8stenk 1@ FolA £l=qle] A
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5 steie AANEE Ho 9.2
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< AR zofo] Aoz el 9fdte] 1 A g7} RAAGTI ST o

) {RL, TR EAAR, 1954, 34-55F
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o FHE 747l AHE ot FIEHAE EP}EG T Aotk

o, dH Aezx A2FdA A8 AHE Qe BFHNILEA, o] 2
o] HAFHAY H=tE ke FASE ot g ARAY A7 ApFelAe
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of “WALA o]e)r e TFHA Y FHsH Ax HWH ez A2 “9f5Uol
Rl s ARG FHH FADS 7RG Ade A9 wHela Y.

SHARE Holdk A2, 9t g2 9=ele FH4 FH ofud Al EFHL
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AAHE Zlo] Y AdA ‘FHH FA SR AHo) vk F giok TeEhA a4
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Aol ARG 2, AATEET A7 A3Z2011), 65-66%.

M Fepg TEREE 2016, 353E
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&g FEFofelFoe] AMjste =AM xofo] Hshs Hie| ofs] BAE E<
AE, dfl o8] BgHE 7EARG @2 AER HEg 2376, @9 A
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FAZ} HeAd #ete] =ose A sk R 29 gl #E4l
o] 71EAFAEE =2 9. ¥ Aex A2@oldts AAHEHWAN dIr= d
o] % Zo| nA3Y EA %1, JHE Z|BEAAEAR Yol 7180 HIE o7
Atk

b4 1% 949 w7

ASAHQ AW E =7k 7F Aol FAoln, Qe FA 7} opd ZoE <l
A3 $ith30) zope] AAL FHA of FHF I e FAME WAE e
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B SAA AFAR BFHA EE] fied, 4 w7 Aw wnle] BE 2l
dA FEFAYHE WAHELO2A Foid AF=olA =k 447 F5E ALY
= A ZAg 287 de Ao

ol#], ABH FAY sty QoA FHE FAE HAE= A§ AA
7h EEUT. EZ 2o A JiQlel A FHA IS FAHE Arelx 1 At 2
2] FaetA e otk Q1S wA o] AxR Xoke HAF FFEHA A =

2016, 283%.

) ZAFA, 9] &, 233%; FAA4, #9 =% 28%

W Ao, "HAME, 2015, 425% FEE TEAHL, 2016, 214%

A A, falskAl 7hely, 2016, 812%,

Ao, e 3, 425%, =F4, “SAJAAEY] SiHE A9 H3 48714, A2EHA AR
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7t QM= AaFeld o Hifste oFo o e 27T 4 v FAAEL 2
zopo| FAE WA AS7t 4E4L M+ AU WEoldh.

o]l XE o] 1 T W Aoz A2¥9| FHEL 4AHow FFI(AML), ¥
ASHTEL)S: 8028 Nt dAZ, dFA4AT 9 788 =908 o
ARG Zdeke g, @9 Az A2ge =9 MA Af RAd o "
AA 9w el olAZHA A9 o}E¥ AAF rFE A XEsidAd o 1
Hug ool #Y Aezx A2ge VEAzT R St d £FHYd
AL, 2T AEFAYE do] A ¥ @ AUz AAUIRIE &
T AU

o FAldye)

AT 1 Abo] HEHAWHA Wde FAF #¥ol AT 53 FAUEH
of Wxgt we} AQle] SAHoE IAYY Aole FHFA} He 4947} o
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FANARE “IAF, AGH, FUF AolA UAe BEdn FHAAI7] H§
AW AA7, F ARl FAQ 2oy mAAFHE FHIATM EE, T4
AAM L A2zt AAHA olHlE HF LFolAW EAstn U 714, 1921
o g3 obF wiu) HAE ST FAFF oY 19269 o @oF Fol HiE ¥ 4
of sFF. sAT FAQdAHe] vk or FHI AL A2Ak MANA o FHE
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FAHE FFelAe B o ‘mriE AT e A oF 7t of gl
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M) e #2 A, 6405
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AA el g o2 FAEG36 1o wg AE =vhE e A5-E #AE AARE
e FEFYUR L AYF AA7F A9 fhoiA L, 2% FRY HA, BT 5
go| 43T JAHE MYse AT FAUAR FGdAe fFFHem ¢
AEA B0 1 didld g Azt ojPoqRE A HF =7pEIA
AZY 371 SRAE, QAT RAREE JIRIAYEAR) 28 2o 2 884
c} 38)

TFARoR, tEAQ FAUAFS e o= YA - A fol #AF A
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=9 o33 g2

AR g A H g A IATFF

o] jrefe] WAl AT HAH el we} AFAIE S RE FAYUY H
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o}

36) Brvde. “Konstitutionalisierung des Volkerrechts und Intemnationalisierung des Verfassungsrechts”, Der
Staat 42 (2003), 64%

) 718, cmAlAe) Shy old A, BN Als1d A232016. 6.), ’*402 =
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ZopPge] JIHARA ol E oA 2L AS o BAS] o] AE T U B ddx
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ORE AR, 5A9 Ao QAT =AZ AARIOENE FAAE 9% D FAW

o) ool g9kalA ohlsle W 18 Adle] ZHE gael 159 WA R A

S Afe] ART F Utk oW ASE AP 15 YEFUL wLYA op

i},
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AGE (DEE Qe 143 WAL At o) Aals WE| olsle] HEAT of
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[ 1

A5z (ol FTE G949 Fupy =t ARl ojsle HAE FAAA sl
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ABZ (HBE AGe A4 8 2 Fiel Afel U@ AAS A oA As
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e AHE TFE

]
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A9 2 Afel BES sl NRABCIA BaF A 0|99 oHF AVE FHstelAA

£ ol H
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Asle] A% Fo FRFAE “RE Aotk gEA dEE 1 FAd EFE
}.39)
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2009, 7. 2.2 Yyke=E #1205 (General comment No, 20y 4] =t2"& ap 2| AHR2] vz 9A
FAA, ool delSe WA A9 55 A Aagle], W, Wizl LA o|F e
2y, =A QlAlefe] A F vlwwlE X BE AHA HE8RA0 3 ik olo) YA, Ay
Ak 93] (Human Rights Committee) 5= 1986. 4. 11.A} YW= A|153(General comment No. 15)
oA o] el 2t HElE Al =Rl Aloef] AHE Flo] BAT ook &= A Wl YA
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2 F4T 4 Ao wejo} B

283 ol AY AT 1 BTA v GFUe] 9 For AR HAHH A
@A el ol AOT QA ol4, 1 HHLe| ArE ol Foa A9
of glo] B o4 WHE 7lo{E oA} ginh TR 2 BolA AFAL FEF
ojgl%o] 2957 P LA Aelel FAY Ao & 4 Uk

2 T yetelA FAlAY e Ha

Lget #9 A6z AP Ao oste A2 - 2y ok duHoz 2
olEl FAMGFE Fuyd e 898 JAGEn FAsT ok ok czopo
A% gwo WE A7 - Tx7) g omN, dutrgom Zold A HF e A
oS- HMrw AZA - TE =9 AR} golx e T 2o FEo] HojHEg:

FAAAzt AZ - gEEH o FHE JAzFe g FALFAE
A F&aE Fio] Hoh o|#d @Az o] A9l L HASE © FEHo|
de T, 7gle] 1 AARFE B3 st oY wEd WAF o] opd
HAog uAd ool Q1L ol ## =7l dis FHH FHEE A
31=4

tolr}, ol g i FA7F =l Aol
3Rl ae Az LHeA Aalel F3HH FAE
Zr,

shAIYE 1980 27hA $-Elvte}l ARE FAQlHE Rk AZe A FHFHo|
A ATk op oA HE whAF, Yyt A4S F8 IAQIARGL, ¥
714 o 2E ALdshE, dglEE 1990 o] Zo FAHUG.
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dRl A HeF 1992, 12. 3. 1993. 3. 3.

- Jdrle] A o] #EE o] A A 1992, 12. 3. 1992. 12. 3,
ERNEER 2008. 12. 11. 2009. 1. 10,

%, A6TFHT SUARE Sl Fo

A2l 1990 ol =
g F IFAAQATE F
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Z o T3 Fob, cduwel zgjo] #a Fop @ Fool

o A Aex A2%e &

oA ¥ 1990 o]

0 $eThe AUH 3 AAH Aelol e AT A YA o) Forel AL ASE, A7

eyeb} 2o FAQAZ

Holof

Aol o] BAROZ 7}9)5H|
<= 4| 2] 4 A (International Bill of Human Rights)"o]2}il &
ANA B ZAAH Aol A3 =4
A gl 754 fdgld #g A Fopd 7SRk 121
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obFe] el
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S S S S
ERE 7S AT. SA IRz FAE AP AF QS0 19 FA HF
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op] BAHOR shYshaN o

& A2z Az A4de) dElA coEE JHE 238 #E s e 9xE s
42 Zivolgles FRE %?101-} 1991. 3. 15. A23= »114%‘0%] 3t FRE 283, 199
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de EFE ol AEFUN HPEA Y LUF FuH A 1A
g HUth ol WY A6z Aol FuA A V&L TR FAGK
P 4 AE 247 9 FEEYTE AE Yvise HorlE o,

B8 FARAZzF A @RS AE S e A 54 #Hong4)
Y 53 AS52oA o] Y AF FAY HHEI 2ok o Y| SujE A ofY
e 3 1 5y AL0rT AT FHA o vFo], FAQIHARGele FAEE,
U ¥ Ego] A= 4 o I d¥F FAY Ao L7 ERL 3¢ A
oA ZA|QIAz e sl #gel 9ol oy F £ AT =¥ 1 =gF A
24, 2=¢lo] mief vz A A7y AT FAT $olgty, o] ATE FA
AR A LS BlojyA EF Zlo|t

A, 28 Ay Ade F3E FH A UEse AL 288 Y A
6z A2%e FAHHAE E4st= A "o Holth o w4 gvlE wE 95
oA #HE MEE A E FAE Roste o doda & Zold. v 1A oy
ek, 49 A6z M2y £e FAL Zo] =YY FAE e Holth 1
u2 HAQAzg A AT =le] AdHL ©A dyEeF Ade JHA e H
A Bue A okl #Y ez A2dolA @ahe cA9e yfew aUE HA
(ER)E FHY T8 FHOEA AFUES 2219 Ho| U & Zot.

vl 71249 A

a) oA, 718, 9ol =8 47 AUM, f1e A, 1298 AY5 HAUAGTe] pEE 2
olo} EH~ WehE=Z A4 (1998), 62F: &4, ~=AglHEe] SulEA Adt AHFH s
g, A2ElZ A3 A3E(1999. 9), 4F t HEFH 3‘%101 slgal M E shliE ofs
Ae SEYHH A9E T ER ”W%é%t Adl2e, AFE, "E .. 2005, 187%F,
3, fNdss a9l A Y WENTE -9 SEM-: 714151]§~ ghakg, Al zefe] shy
A Z¥n 1 HEE UM 2 AR 1, ¥R A609E2007. 6.). 151F: A4S, ~HARl @2t
o = A A&, ekl Al493(2013. n 21%
olef] Wisle], “FEEH EY L A3 Wi ARe HFY, “SARQETEY] SUEE &
Ha} e, IS A5E(1994), 43-44%; 253 “UNSHAII el Bare) Aoz A3ge| =
WEA a4 - A8 QAT Ao A29432001), 143-144%. o]e} FAlelA, “FHE 2o 2
£ AT F Ao ARE oYE, ~HAUAHT} %‘ﬁzﬂ“‘r H2E] 2 AI835(2005. 2.), 183

=

e i

42) 1A 2001. 4, 26. 9% 7H3.
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“HHAUARE AT 5 7] Hstels AFele] WA BAE 7180 FsH
of @it} 71 HAY BAYE 718490 FAFoR FAL uidieAe A BEE
Ae @k 2 8¥ A4 =Rle Aze ofF (10 YA A39%) 7hEECA 2F
& AN o] fFFon ihq B AR & gov, 2o FAE AYA
Ee @Ude] 8 #EE odME ARARE AT £ AUeA, dobba @9 3
29| el gl sests AR 71240 A=A, EFAFUY FAFoR o
g Ao tsteds wEA HWEsagte T 4 Qv mepA o] A 2w ME
2 AL AN ofste] dEss el ek 2zl WAs: fnE Y
of elate] A 2AE A FoF FHojgal HoF £ ke

A BAME AAMSHERo], 7| BAA ofF = JIEA - A A A ok
gt 94 A 5% HE) - A@E)T 2ol 1 #HY" AT A 71E
I ot Az AHARA #eE #9 A23(=7e Heleh o) olejel A
AN 71EEE EESE g did, #¥ A1E) A8z A1gelAe A
BAge Afete Zl2de = Ak Aa(EA 2006. 3. 30. 2004%r1246), HH
A0FCHHEAA) 1302 A28 A8 FUELA S FHEY 712Aq &2
Frha wAE 1l QTHEA 2004, 10 21, 20048 1}554),

agohd, 7|24 T @il ojste 23 BAE Jle FHE 3L AL
2 9Hs dAskerp 599 EdoAMe A ARG o §e AEd Bl
uobstal Qi 7o), Agsiele UFRFF e HA7EY A482 A1l o
Arlel AAEN G AT Fr1E A7 5 U, ol BE Ane FHAY FH
A FH(verfassungmiBiges subjektives Recht)’e|7l &A%k, 7] 4 (Grundrecht) &
ofygli o} o] B3, BE CEPY FHH FH o AR o A AL
ofuw, 1 ¥ ‘ZEH 47 (Fundamentalitit)’©] U= 2% VEA OR eE =,
A FHAETAL olEE TEA AF S Hostan Ao Aot

4) A 2001, 3. 21. 99%10H39 &
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olgdt ‘TEA HF L FAFHoR Z[EH] ‘Ah)=71E A Y& & g3
i IAY 3 ogtel 7iRIF F7t Abele] #A G| ol SBF AT e BAAY
& UELE s dA Feprgas ol sl ERAZ 71249 JE Hoolr Y%
g s o], 7|2 oo ~lFueHE JpAQl Qlztel e 1 ATl AbE el <]
Rigol Ao, AR od +8H AeE UdAS HASI] SlE Y o)
F8 . HARE 7|BH 1] 46) “917ke] 11-0—1?4 A HEQIAAAFe] 7] 28l
7ke] ARAHAA N HYPP A7) <=7} o]x o UAE HRolge 4AHE FI
FolgtozM AR HEMT 2ol 1 %’e}-a— o] £1, o|#d U o HHPL B
SHre e 7| EAQl Aelx Eihehs A48 B ZEF R d A% 99E 7
HozA A Az Y JAAH: 277Hss FHE HYy9) FoE Aoy
7 gk

=

AL AH Alex A2de] 7EAxdAH AF

(1) BEel da

g=ele] BA =AW ok Hefte A Sof AYAUL Avise AL
582 o fioh HANE 2opd A O A dWskeTE el ATd ®o)7]
Toltt. shAut “HY Aez A2@de FHH FA Y A= FAE L
e A= Essga @ e
olE, ‘W Aex A2 FHAH FU L FHARLN Ae6szx A 1qol|A Da}
E ez B 5 E7) e 249 317.-515411} %A E=ed H}:E: e
o] Xd@shd, B Aex 2339 FoF AL VEHA LR EFE F Ue
TE CTRY 44 e R & AP

o

44) Merten, m: HGR I § 35, Ro. 125 F=

45) Hesse, A3 E &, M2Y SAFHAE,, 2001, Rn. 283; Merten, in: HGR 11, § 35, Rn. 124 F&

%) ZJEF, 71l 8 ZAH #ev)ed m‘r A3, AAREAT AsAE A23(2012), 173F,
A71H, <718l A F, A AT 8(2006), 3791-%.

A1) 19, FRAWSH, 2009, 4% A4, f19 ’:41. 882%

8) FA, TEETL],, 2016, 247Z.

) o738, T71¥Ee M 2 A 7IES HEH HlY FAL, 2015 2%
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(2) Sat&el =22 HF

HER o] 3} ##Aste g 22 ojfe] A7E 4 At} 7}EH, 39| FTA <
staf ul=ele] fEjuebolA fEluel i diEd 24 3o B Av2E FF
e d4€ & F A HAUuG A, 1 ASE q8 Alsxe] A9 Ao S
e 7|2l B 4 dup

& dAg sam Ay AR o] AAFL7 Ao A3 AL AAFoEM,
AEle] FEI AL 2A5T U9 M Abdoel YFAFE WA g3A
% 90% ojulel 7]zt Fok fEluelell AfRe] oy & A HAUTa A, o]
A9E A A4z AF - ol A9} 5 7|EA G F F U750

718AA 5o B3 BAH FEd Sorhrld ¢4 AZAFoE F3 Yojd A
2, AA A 23] &=UoA ofd A vt HAGRTFIL & F kol o]
g wde #HA [AAM UM g4 g0 ZHAE WA oulg ke 7hEd,
FAAEE TR AFETY At FooldeRA FAHOR IR RAE 2%
ohsh gk FAAZAE T AMoolA AA HEE BT PgE AL ohgn
b, o5l FHA AL FAHI, 20 wet dY Aex A2l 9% I
4 FEE 942 oA7) QA 2 Rolth o] A 999 Age, 1 FHIe] A
A F49& 98 2 FAE AAE ° gE ded HAY oS Fidske A=l
34 Eolng.

W AR oxvt EAAAE S A A4 Age FosEe |
itka i, 9jaele Aw @9 Aex A2gol oF FIAH FHUL AN H
oHE, o]zle] 7|EHA o sFsteA AET Lt A 2o

50) frARSE FA A7) 2 oolel ofd RAA AR A, Ao =5 407-408F FE

s A Bokoll Mt 27| a A o seli-executing treaty) (= A HF A )olg= AE el o
oF felg TEL ok qr\A AR A xokolet 2 w5 oYY glol Zigle] ul:
ZoPAE fgske A-sAE ¥ F e A9 E SRtk £E ol2F dAdAEe 29t
of 23 Ae Hel’l AHE A& AAR sl 27 HolA ofr]e] =29 BeldEd B4H
o 2A7|HWY ko A= HA, AH, dE merAdo) YR F4o HelA AleA &
H AE st Zlog By g A4 - SHA L Aok sla A4, 2] 7| xAE0
3g okt a8 AddA daE dAs g At &g 2R e 2 AAle s |
oM AH 48T 4 U=E T At AR 4ok sk A7 A ok @ =
AT e e, AB4e 53 AQdddSe] g odr, IHHEAT A1E(2005),
126%; &4, “AR1AeF 7h5le] ME e, A2ElA A217(1988), 12F F=E
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a9 falA £ AEEY Afole, AF A A3 HeE FAsiEe 9k
g 1o wat AR Aoz A2de] FuFH FH AdHol AEG sHTE, oA
o] ‘TE3Z AZFolgls 7|EAY NIAEAE AH FFIA E2{HT

1 olfre AA. § A i H¥sts Hele Adxe FHE 1 AelAT
S&Folo we} RAE Eolgle Holnt A%=e] AL VHAA &2 Ao diFA
£ 1 8448 A7 QAEA g FelA, agm Ads S5 H 50U
g 11 BEao] s Foo wtete 9 E & Agole AEFolFHe wet AR
ol HAE o7} o FHolA I ARle XA oE TEA A7 o] o FAE
&7 Ao

=8, 9 @4o] A3 iol oty g=QlelA HAEHE Afe 1 Ul § HelA
ol “F7te} ARZle] WA 7|BFZe]l #F Z%(Entscheidungen iber die
normative Grundstruktur des Staates und der Gesellschaft)™2)0] g7 vrts, 3
Al ES Jdare olsjfAel F&ste AFEAHoL V=AU FEEVNA dYe]
e B2 Bd =EF g0 E34F ALE v

AR, olMs Hele TRA 470 Fusitta & o, 1 A el it +
AE FPARLY 27 2ol #4 FeHUAR oFoig. 9 A1z A13l
A @A RAS] #AAAES HF R E7% AL AMARLT §7 FEA
TEA HEA FFE + A stHe AAY Elolth 1 olfle AL, AL
of e =2 A ele] FPA, ol FI YvrHZ HEAY FH FolA IH
AR nag-gel fde Hedo]l FE FEste AHstes Zlo| wigAsd. 53,
Aol o AA 7l Hgrt A=A o tfF wol| ojA, ARG A
A o=y} FoQlA] AMAEAL Sof sta HA YubH At FA Lol FA
o] 7} = ov|= ok S HE I oS 1 st

JHER foA E AFFGEACIY AFAH HAEA] AE nlo] @E QI
Qle] A9 WA HAslele, 1 TR 44°& RAsle] AR Aesz Al
ol A eju]she 7|2 o F}BeHA Frthal #o] 49T slolt.

(3) FA el M =cto| AL

52) R, Alexy, "Theorie der Grundrechtes, 1994, 475%.
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Hbd o, A QARG Ffole A AFeo] 2. orjAe 41, i o
g e Rojo] Exe] At FAQlHzfe EHOR QlHe BE A7}
F5 EHol7] WEo|thd) g ANA - AXF fd #F A e A1elA
AR AYE Fodge o dis] HE o] &o] gl

g3 AAA - A A - E31 Aol B3 A el diEiAe S YUY
AAAH AF 5 7H2 Rolm AHA #YL gloe AD “FA JYrhsd #
o] HHe] € # fitbe A6 T AAUAT UNS “AAlH - A3 A - B3}4
g 193 1990. 12. 14, Y= A3ER, ‘o] FoF 22 A1gelA EH3he
AT 2Aole BT o AAHH AR EFEDE A, ‘o] e A3
£ A7 ol glol Yo FEF AT, AM7R@) (HHTH YT FLHA
EEo et FYURS), AR L A4sta 71T A, A10x A3F(etE
o] B3%) A3z A28 a) (FA2ENS B, A132 A3dAde] sag A9
& Hwol 24, A3z A4z BA e w8y dHE). A15x A3k
AT FHEFY A T AHEIRAA FA F&o| hsdEal & AoHE,
o] e wAECl € vAZFB A F 3 1 oE A E fAH] ofEh
T HE& €93 sdaeHsn e gF SAER ol AA s HEE Hoa U
c}.58)

teom FAQAzAY AAS BAAor ‘2BY A4 e g A%

$) 234, 99 =8 21F I=

$4) A FeF S (Human Rights Committee)' = 1994, 11. 4. Q0= #2052 “Qlfzel 53 A
WA - AAA Ao B3 AP TR Alolel] 4Z A oNE nFd ¥ E3g A ohirt
ol zokEe 7oA HelE FoiEr] g Zo|chrgtn HMwWF wl 9tk CCPR General
Comment No, 24, CCPR/C/21/Rev.1/Add.6.

AR kll?liﬂe} lA=7E, MAREE #T752003), 9%

H5E “olfzore] FE4" FHAAAY A23(199%) 30F

CESCR General Comment No. 3, E/1991/23.

A4 219 2, 858 FW-E 99| A, 647F o]"-g, H2 =5 194-195%; 714, 92| =&,
265% upe c=AQAYA wiel Alsjde] WA 477, ddS Ao A364E 2006 12.),
105-110%; o]|F%, “Al3]fqfere] st fd e, AW =F Aol A23(2016. 6.),
132-146%. 3+, Zldl<e 919 A, 975F o)A 1= 2008. 12, 10. UNFS A A4 4 - A5 4 - £38
2] Aelof B3 FA ] cfdt e HAE AdFges, =uafH 442 §3EE &
o] ol4of|A] Hloll= &Aool nlEE How My ok FAAFAYPAA o] M YA} 1A
= oo} 3 of A L, A HE ABEA AAE, ASH 5 £314 A BY
Fakoystam el AlsdE A3EQ2013. 8., 133F o] 8 HE

35
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€ 2 #g9 Ydl Ade A FHE EES JEE AT 97t do &
EFe 974 AFFHOE 7oE 9A7} /A AR 7HUT oY ARE
< BE - 1 444 854 Fcoheo A iR 7|28 Arejxel) =3
AtBlol| 4] REAow WARstolop Fitpa We Qo] #F ALgA, Wed] F7)
1t B AfosA A4FA oFE a@F o BT FAHU 2oke 2 A
o] thEr},

ozt wAQlf 2ok we} el A RAgEE A Y Aoz A2¥e] F
A FAolge AR ol Y VIRH LR RARGHE, ol Y dAHAA
A7k # Aoz A28 2L 2F}& EYUT HAAE 2 FET Y o, =
Al s HRARLE Aesx Al1Fe A oF HFA L Ho] dE,
Fauet dMAEARdAE 7129 Y& Hgde AAdE | /8% F7E
A7} AFEHe A7) Hol, o7 B& WA,

aseg ARG A AT Hie] wWE o=l Ag HA Hsloe, 2
‘TR A e T4l dHARLY AMesx A1FAA ojuls= V|EE 0 AT
oo Holol & Zlojt). EF 19 oM AW Aex A2g2 gFUe A7 7
Edzxgor 1158 4 o

of. @Y Aex A2t I A2 A

R Aex A2@e] Al =ARF xoFo] Aok whol ester 1 g3 A
SH97 vl =BHo|IL S FAEHEHE Y A27e] 4 7| 2AEFel o
3 dwhEEFAe] AAe Ao Fol FRei. F =elel 7]E] Hste] ¥
A2 oA 5¥3 BAE #AE T de ANE A17|Ee] HEEHe A
Fele 2 ol fAFeE AEHD, W Aex A& old I HFHoR
ZgxojoF & Aotk

59) CCPR General Comment No. 24, CCPR/C/21/Rev. Add.6.
601 CCPR General Comment No. 26, CCPR/C/21/Rev./Add 8 Rev.1; Agl4, #lo] A 8502 FL 9
o A 646%,

6L FEE, 919 =8 173%
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V. 39 A6z AL 7 EAZe R B A FEAA

axgE #1Y Aex A2gE 71RAXFOE AT B¢ HAAE owF Ao
NETH?

AN ZE, =2l 7EAFAL B 4 A4 274 FuE F U4
o|ER, 11 7|Fo| BEF V|EAFAE T gEIY APFoR =99 EA
FARE = 7]Ee] #lolA HoluAl, #Y Aezx 233t AHT =Add=
opge] ARAe et AHE Fal AR WA w4 H d5HE Axse A
7Hs 3l 7ot

AR, 8xle EAFAAA AAd B FAAF Y FE R a75F T4
3 B3¥ 4 Ak ol HAE S8 AR 9 =g welax @
T+ Atk AREW A7 A2geA <of=Rle] WA Ase AWMt Azt
9 dldlA BBEcn fAYE |, T oule V[ER R o=l HEFH ANE
HA e, O FAAY BAFES SAHA A2k HYdA 2HHES b
T 2o gA B, of=d i3 7] RH Agle] BAL AWM FEEHE
7|@el gEte Sl

3 ¥ Aoz A2l WAL ARRY A= A2%¢E AT A=A, wH
JHE 39 FARE 275Ed d H340 gE oW Ughe] FfEgE Ho
yohil & 4 Qloh

dzd, MM FHF cuicle]l Ao ‘mwie A E FHEso FAT HU
TALA L, 47 724FAA A% HA% dNF AR E AFses HAA A4
ol Sl X HolAgh AARE 23]¥ 10| HIsE A AR Y AFeEd B8
A RIESE WES BFS AR Uk 74, 5U7EE AR FAde 3
2L AARe] Ay, AF - oA A A/dY A T SURIAY 2A3E
AAAA oy diod oEs HdU AR FAMAL 128 HEE 25
gol= oA adie ngsts A AAR e 1d wWE =AY e @HseEts

62) ‘=] BB T FANE Y94 dFe HuYH e 4L 3d FARNEE §
o 2 A HAL WA glojA] Akple] WAE Ed] olge] 4L dhAE Ay
AE T3 Uie AL £3n. o|2H, i FEITIE Aolg £3F YAAME §HeE
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N z7e nEs e 2949 2408 += Qo

old], HUANE FE ‘U YFo| AfEe EFE EALS A
Ao 2N 1 PSS AATH k) AT duty PFe {7 &=
2 fE FAss cdn ) BH 084 7] %5 (Reservefunktion) 6 2 F-A| g2 o] 7]
gt 4, 493 dFe e BA AFAY F9elAT 19 BEH V%S @
F g Boloh 1 oo 718 A3F JEH T FYoMe BFE N5e & F
rg=g

=3 g /¥ AfES dAFga s, 1 REREE EE AfHel
Ha) @R8] "olX} ZF 7EY A1 A2gs} 2L 1EE PEFE} H L9
3, 718Y A2z A1delA Bahe FEEH HAA e o FEAF AFHE
A o), o] AL 7| EHAA A SUR1F &5 s s NEAFALE A
HAE A8 FASHA] ¥E &, 27198 Zolgt T HAY AWE FAANAY ] #
HollAe v FatA JAAA k& F

ole] wlstH, 8] W A6z A2gE 111 1 z0Fo) %GP 2l=glo] g
QANE FFEL Ao YR HAIAF + nE FH3Eo| FEET ANA -4
A& Ao w3 FA| et A T *3%11(%&) TEE zl(zﬂ?A) hee] 23 (A
8x), AckelTowter Q1% F5 FAMALIR), 24 g w142 63,
olFA PR REY AF(A4Z AT, AFEY FAAIFR), ¥ oA ATHE
(A 16R), AV - B4 - e AF(A 18R), A2FVF| F314 - F1F - ¢olH
AER272) T3 AAF - AE A -TDM fdejo] #5 FA TR AT =F
AA6z), AT LF2AATR). T2 24 - 7IIAEI-R), A RAAHI=R),
of 2o #eF ATAH112), aﬁz}i(zﬂlzaﬁ) % 1(3]13:&) 2317 - 8 .- o
A AYA152) §& BEol £1 B, ofd ZWHA = ] A A2%e NEEE

3 AFFAY T2, UF D AAANNETEH ol olelz A9l A 2+ FAFIL
THEI o]lE FE HAWA 7?}%”"0*0] ol Ao $24A a4 hES A e] #9
o] wg o AAT HE-L drEgh TaAEe ﬁ‘_!‘ﬁﬁh, 2015: Bryde, “Konstitutionalisierung des
Volkerrechts und Internationalisierung des Verihssungsrechtsa". Der Staat 42 (2003), 61-67% & F=

6) FUGERHABAE Ay FF i FIEE T3 AFQlA AdHew AT - l
A5l Aol Aess B AHABYEAGE 35, 302), “Hels] Af ol A4FHE A4E o
A3 bl ATHBVerfGE 78, 179).

64) Di Fabio, in: Maunz/Darig, GG, Art. 2, Rn, 28,



80

Hoh 6 xgHoln. oAy AfI AHE 7|EHAL Wesle 4F AL ¥
Aoz A2g2 wi/l2 of=¢le] 7|2 RAE 4 93, 1#F Qe He
FF FARIARGY] F7H4 7191 T o i A= Ut
tpoprh, ©<d] HRl frARRE 9ol Sl H=dEdA Hvl g5 AR 7]
84 H3E g dA aAs A okl Fedl wel =dET Bss &
—rﬂ- Bl dial 7| 29A HEE @ £k A €0 718 dnle A He] A3 ¥
A3z Aol &% dvle F - F8 A7} 1 d#AQ] ool
SB, FAUAY o FAF AL ZEAFA G B3 e Lee
:171] dof & & Aok A, ARE - A H APl #AF sAeF AlzzE 4l
&3 o33 2.

ARA g8 FAH feo) d8 FAFY

Az (HFHEHoR o F7e ¥ Yo de BE A 2 9Y oA o)Fe
A 2 AFY Aol B AgE 7HEg

QEE A A5E Y oy YH2RHE Af20] HAY F U

(347 Ae JEo 2dte] fAHT, IR, FFEAAN, FFEN B 5Y B
Q9] Aesh AHE BB S5l Pasky, =¥ o) FeIA UARE sg AL
FHHE A& AYsns oy AgE BA ohck

@O F7E AR Solg AE AYHow wadaA o)

9 T A12ze AF - oMY AR EAH HEYHE AEsE FAs 3
o &, AFL Ak G UldA AF - olHe AR, A2 A ko R RE
279 A, AL Ag=om Y= ARE &Skl A olE 4 =¥
Al FAE “RE AP Ee ol FREvla I gong U gaeln
YT} Zo]l AF - olHe A{E FFHET & v X HU AT AA5 HH,

AN4g-e Ao Eoks Hegka A USE & 4 A old o3, &
o] opd Elae] AT 2, F 9HQle] UFT AfE 2 BEFYelA HiA
#oh



ol=]le] 712dFAE 1 AFE 8]

WA, $8 #8 Alze Y9 2ol BH H3dde AEsls #AsHA 94,
“RE FE AF -oldel ARE Mg IRt st Aok & coigla 9 el
Ao AF -0l Af, ‘29 AR, 4T ARV BF AF - o]AY AR
ghe del 528 el g4 wgle] YFT AR BHEohdelA A
gl dojx, 2F T4 AT BYd Uyl ok 1 A 9=Ekld dsiMe
AF - olde] 2R HA il VEAFAL L RAS e ABOE olojd §IFo]
717},

2893 ¢ A AuzT & BA7 dvas ALHA get Hox Fyld
Ae, AFsHA B5Y99e Uyo fAste AR FoA “AF - ol Af en
st A o HEA Fo B4 9919 AfdE F 8@ AldRoA] AF -9
Aol AfrE EEFd ok ke nATET AF0d A5 3 HY Aex A2y
Az - Zz2A felo) BF ATk A2z A o AWE ol =
ol o HlEASIT HAALE VL, AEd nlel 2 9fFe AF - olze Afe
HEW9fe} A aAAHEE st A& o} nRd AL Zo] nnd
ol A gtk

V. 2 &

9=Qle] 7| RAFA G o ©A A3 A dof AFH AdAM F2F o
= /A 8 A2, 19883 AR ARABLNo] YA BHAE FAHSHEA
Rejgla @ 4 Aok FRARLY A8z AIY 2% FHAYL NEAL A
e AT A" 4 ded, 712 A 942 ¢ e o vE2dY F
Aojok itk 1HEE oSlE FHARLY A6esz A1 EHAUS & 5 4
SEH, WA c9mlel Z1BAFA G ol gEA gow ¢k Hrh £fsele] 7EA
FA o] APARLE AFoA T8 AHo2 BFT & UMY AL HE o
i 73 ol A o] }.

AA e, AfARLE 29 F 1180 o=ele dAfas] 7Fed” £A7F 7A4



ANAoz A7 EH%T 2ol s YA TAE 2001, 11. 29, “HH13} FAZE A 2o
U A= 7B FA7F B F Yok BAISHe] 65 =l A P
of o3 Ao o] E YIS FHALE IRUSUT. 1 o|8F AL 7
EAAH AR 0IUTh “RUzte] A o FHFae 7BAL Ik Fn¥ F Ude
Aeolth, 1 T A =93 $d VEAAAE L oEAN fEluel dHAR
Ax BHAE 3 4L FAAA 7= do] =

A gk o) F ¥l HMARAL B BlA e VIEAAEAE A A Ad &
AEe] 2% =AHAG. o8y} QAo A ¢ ‘=W A g Uy 7E A
A7 259 gol, 71 FAAge i Q1S A O|EE % 1 FA
7t B 4 AA 66 A i FRle fAEolBR #FRle] FA|7t 8 4 ¢
oo shevh 6N 2R HeEt F 4 zAud #jt Hil'e AEA Rl
ZA FRIGAY AR EHE WE, 4T Sl #Ag e AdE J1Ede 44
E o2y 7IEE YdRIAE AXE F A3 e 2oE 8 Tl
BA g0l olojfith. EZ 10 E AE AA = MAS e AdE dste] AR
B84 X3 Aol okqlEol AU

o] FolMe HAHEHET | AFS HAHE ANFOEH 3019 NEAFA
Aol 8 wde] Ja4g AtE e o3 A4S At aad. =AE
& o gEshd, 8 A ZEARPOlA "R xd FHEEH G AEE
Tl =Y VEAFALE A AR S FelA, #Y AMex A2FL =
AAzGG FRleA IAHE Z4F A& AHARLEY A6’z A 18 A
e V1EA LR AN 7% sk AR BAE et a8x I3t W
Agjo] & FAUNARE AFROR Ao} =909 7EHAE dF &3F 5 A
st Bl o] 29 TFAQ AFHo| AUk

o213t A&7} b 23Rl AR A AR =, FF el | EAFA A
#He 2L T WA AL BASE o slube] BAEe] B F ded o

Zow, ZAUAPL 9291 <l@nt sy 4% A ohyd. fEluE s

65) FA) 2001. 11. 29, 9% r}494 AA.
66) FA 2011. 9. 29. 20078 =}083.
67) @A) 2014. 8. 28. 20137 13359,
68) g4 2007. 8. 30. 2004F }670.



>

1] ©.
1=

b

rl‘i

gl=le] 7 RAFAE  AFE 83

o] A YA e BAEE FAolg. gyl Hxld disjA= ojHF <

ARG Aoz AaAd Bevt SleA, weF o O d@e wag
= gL FdAs 89 FHddeld. o ZeAs 7 o A
& D@7 YoltA e ¥, ol FF AT B ¢A FuA P






[#35FA]]

FA7 A Ao oA
sjzele] 4 A3’

o] & %

1. o7t ¢

O, =913 =2l 1 7HEe] dAes5x

m. FAs 71249 43 Heoje w743e e
=]

V. e]Fxle] %49} Az

AT AT 9] o] v

.<3
1

1. 27k %

F4E& W o)L B2 ddidldA €8x HAT. olFE BFoE 5K ¢e
27 olET RUgE AMA AAE E o 19959 59 43T A4 2014 119
635 Z1o® FZ7FcED digRl=tel] 1= o x%le] = 1980t 74l 97 100
v e A g9 zlo] 1990 el 018k v 3007HE WAL 20008 Eoi9}
50082 WRlen 20160l L700%HE AT olF IFE AA =3 U

* o] 2& FAFNUEA Ao APohs WRHARDEGFATE BH AL, TolFUPA
T4, 7& 133‘}*1 (2017)2] A Zel| st

i e o ST R R R

1 World Bank, International Tourism, Number of Armivals, http:/ 'dam \mridhank org/indicator/ST INT.ARVL.
o]l A= AFrIte] 12718 € BA &1 FAREE HHOE A ¥ vdFAe A5 A%
g JAT A8 A BT e §YE 71EE HE8FH éi’«}—“ oiltt.

2 S yhadgal HE 2 Qg (1975-2016), hitps: kio.visitkorea.or kr/kor/notice/data/statis/profit/board/
view kto?id=379522 &isNotice=true&instanceld=294&mum=0



A& o] FAHmigrant)E AF=(countrv of usual residence)S HAF Algozm Ao
il 18 o] AdFare] opd ol AFee AFHE A7(long-term) o FAR, 37)
g ol 1@ gk uldFIo] AfFste AHE ©7(short-term) ©|FAR A 9 Fh}3)
ady fmg olFaE A9 EAFe] obd yiel AFée AR Ee wE 5]
obd ygtel AFste AMROE AoldiAl AHesa e, e ' F e ME
< AEgE Zhape] Bl uwheh o] Fake] A F(stock)S FHAFCH 1o wEdE, 2015
W A AAY olFAE 29 43 4¥ul Hol| o]} ol 19909] 19 53 34
gholl W& 60% F7Fg Aotk tigulZel s 20070 AHFel=e] Lo |

vhE, 2016'd0] 29¥HE HolAo 909 ol HFste, wEkA fele] FACNA
olFAR FHFHE FEYIRIE 20149 1L FojHohd 19719 FE59F919]
6.800 &, 1990 % 5% HE WA $}SS e MRl Frke & 4 A
t} 6)

olF7F WA o|FHIS F7t Eolgda FHE AA QAT HACA o]FHo]
AA st HEE ZA g o|FHIE 759 MA 17 33%9 EH3sHH, 199019
2.9%st HlmE of A 49kA7] B 2 wgo] ZA WEkA gtk B3-S A9
g oigvlate] olFy wge AlA HEEo BR o} 2%7F 25 de Aot
MARCE ERAFA tid gofo] ojgig olF QA7 A7 H&stA d2E
s olF QAFE Y AUH= AA AT divl 2 AR 7R o|F7} didstt)
I 9 e Yo 1846 d0l A 19398744 2] Z1Zkell 59008 Hel fE& wu
HF o 53 Alohel, depzelgte] s, ¥FelME T A7E 1
2 o o] A7 o|F7t A FE WA © Fci B8

=

3) o] 7, oW} o] A 7 I, o|F 7 - o]FY - HEE 9] 52, To|WIAHAHE, vFA (2016),
4-5.

41 United Nations Department of Economic and Social Affairs (UNDESA), Intemational Migration Report
2015, 1. Q1] Al &7 232705 F 18870502 flpollA] dlolwt Alghe] &, MAEE A
Qle] & Bk zhse] €3 71Ee] gl F7| @] ofFA: EHL 1A %tk OECD
= =gl et S92 AFE 5 A, 19 o4 HHx B 2AFE b o|FAE
W F(permanent) ©]FAFe} % Fpermanent-type) ©|FAE TEFICE o] &, 919 2, 546,

5 HEE S5 - HUAA R, TEUS - U AFAYRE, 2016. 12, 17-19.

6 oA, “AASS AWAL W, o1%F - BE FU, AR A2 BFY AAR A T4,
Borlobgi4 (2010), 204.

T UNDESA, International Migration Report 2013, 2.
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aggE o5de 9 “olFo Afvgia F2W ZAo|FE FuUd A EES
AAF 2eerl? @AQ olF7F 194719 2047] A7), Yelzt 2047] Fik WA
Ahel s ofel HolM AEE ZR7P AA, 4] HAE &7 olFe HdF
N-& oA Ao Y} strigk® olFo] §olati olFe ARF Wgo] yo}
7 olF JtHe AT wERIE AZdI & F AUk EA. AlA Aol o|FI=E
(migration circuit)oll ¥IEUAT o]Fe] WiFo] pFFFHUD F olFIt AT
(globalization)=| At} #HANE oA § AFo|A 54 AHog9] o|F7} fgoes
o] FolFaL o]Fe] H3po] ArrAoIRTHH, oz AlA hFES Yz} o¥le
B/ E 3o welEely|E st A9 2 Wsidnh o¥lgEsow dHAY ¥id
=7k El7], tiglsol] 49 B2 oAt 4= T, BE AFH o¥lEE
o]l A9 o]F 4 FH(migration transition)S AT F =ol¥1 9 = (net immigration
countries) 0.8 W EF T} o} Ztare] olF ¥R OokIE T olF3 2 HY
H giRie vyt 97 AA olF, dr|edelF, AEF, Ul 5 RE oF
8 ZFsta Atk AR, FAERD A3t 3 =9 AT FUd =71E
of dyigiFon U=l e #A4H o] ZFI. GAF dad me) o
FOR o]F7} o] Rl /E olFAd tiF FAVF &AW AAG 2. HE
2 ZAAHY SAS A AEHoE oRlE Fise 9 A olFAE AAT
A =l #F, BAsHA =

AAAH oz oWy e Fa4e] FuHI $a71 Bojuan UL HFH} AEE
AAeA gdoigs A0 F dn. ols A e ¥4 3Kjuridification) 0] ZuHE
S FopAE A9 ¢#YF Al olFe tiF =7ie] #EY FAV 4FHD
Ues %8 o}y ojFHe A HIE I3 FEo| Z3HY] fEor|x 3
ot 2%E oI F oW 5L Ao, ofF @4 wsis ol¥Io|
ofd Y& v Y3, F7e} olFYle] A= ORI L FI ofBA AzAHD
7P B FolAe o|v1fE FHF 2lFo] this dROR BT, oF FA < 9
x| ¢k o] 7| wAle wi} FAF Qo] ojrjoA FFHS F=vHE AYOEH o]

8 Stephen Castles, Hein de Haas & Mark 1. Miller, The Age of Migration: International Population
Movements in the Modern World, Sth ed. New York: The Guildford Press (2014), 5. o] & #l|4ute]
HYHL O 2= Stephen Castles & Mark 1. Miller (3h70] 91818 &3]), To|F2] Aol €22} (2013).

9 Castles, De Haas & Miller, $12] #, 5-17.



RiRe]l 24 54& = Helma St orjdAe FHF e A, e
Z7ke} ol FYIe] BAE A /e E FAYYLE Yol =73 A FAYY

< 22 10, 11, IVEA ZZ3i

AR FHY Bzl AL FA =AM =Xl FHe PA il =<l
1

I:Jr_.

FHolghe EAlolth o¥lRe] Bd HAR 4 o 7L 5F Hdo] o= A
,g | 2228 eatg Z4A3e 29 Yo ol AoBA 1 24
Me 9 AZIeA BAZE aeiAertEe =Y o7l A7E F g, 2

de 1{%4 TEH EdE o) ofIFe 5L Fajgin ovHe 2 =

/]'—4 diFEe] A g fARSY AE #1Y FAQ FAEAG e HE g
Tz EYXE LR 0. o599 YHE Az HA A FUAoEH:=
RlFge] deld 7128 FHINSY A7 Algs ojulE A, old ulaf o]yl
& FHH qAAA Y FejetA Xshe BAES 8 YR et ovIge H
TEAYL AANFTEFAY EYANE HoFc diEZFHQ Rokoltt. H|A o] E(systems
theory)®] ¢1o{E W] HHSIAE, o|FR9 &< Awjsls B2 7|sAAE - ¢
T, 1% BT T - & 571 AA #ejA e 2#d 7| sAAEH HE5se
el o7 SAAE - LA AFE FESE B, nsA 2 Ay, =5 F
- & nE A #4g dogs 1 A4Fd FEAE wikeEx o I
42 A E ¥Erhlo z31e F71e ¢4n wtolgs AAE AJUA get W =

e 22 %3 (segmentation) TE EEHO T 3 (segmentary differentiation)
g AAAA 8 wrrel 2o EAHE =vlE 78% e sHAAE - 2[Ry
T - < FTHA} F7H ASEUSA oMHAE FURle]l #olE 1t FHesis

g NeAAES A530. gl BAAW, og 2L AAE Aol g <
Elpfo] 2 &l o]Fvlo] st Al W7t Az,

EAE T A FHH 9o A9 AH, a8 olFH ¢ RE9
HAelt. H71FAF o] FHl <l '1’401 Belg|le AL FH0] nAe FIHE Y £
Aoltt, R g e A= i =71e o #AE 4A FEA U=Y 9

0) “Z HJAAE - HAG7F #§48 Fsdels - FEA) flols dolEA] sssich oA o)
WallAe o ol FRAE wiE o7l glon, WA AL g Bz §a8 5 9l
7] wWlio) FHEAE AR A5 %ok Niklas Luhmann (418 &3]). TASe] W, A4
(2014), 354



FU3 Qe AolelA /o] 89

A Adle FEdA #AE RE Eolth v HjAE dilE HATE 4 Rl
szl g 27F YR & 2 & uf vEs vk 8L BEdd. s
old R =7le Y=dtEie /1%l E @i FEH o] PAEE A
HolA NE4a R BHEvt AREgs ofolgfyrt BT 1¥lH o AR W
o] HEE S F Sdoke WP mMAEdAE Y=ol thet A} o]FxRle] A+
Ale] H44e 4HoEN gAE HUE g FH9 AVlE e B Y59 F
AREF AFEAA T ZagE AUA7= F71e] F8L glon, g& L]ra}"ﬂ
U= o Axs nF2d HAwF 7)Qlo] QJ’&V-‘? oA =74 (stateness)
rebe A7l stk 2%d o)A AR E FHe o F/F F 0}“}"“
B8 g8 57 FAI 279 ZEdA ‘ﬂ'E”‘l N A A A o =
A#/A o] 27} Zgh2u(Stephen Krasnen)’s FHES Ful(domestic) T, HEoE
(interdependence) TH, AHE FH, v2EZW FHe yog FHT 4L
de 983 EA49 olFE FAshH: Ao AFE FHoH. Agzye Y FA
o] HIEA H¢A FWHA Y A @S HoFEohib gA e FHEYE v, 5 M
2EZH FH& Az SR Xée Udtk 459 E FHLE AdE AR F
Ae W, H2EZE FAES A0S A7|HAME gF#EE 42FF e Y=
U A 2 A, 435eE FHY YAE b BE ved 27e
A AAAE AFsle HE4 FHHUD oHe F8olghes IDHEFHo] Aot
Zelthi2) I A7EA B UrpollA A #TY} A=A ANE o] FojA A X3
o 43 E FHY A= g8 FFY Faol AFs & GAG MEAN A FE
Zo] obict “wA A S T4 A EA Vil HIAFHE U Bt
= AR B2 Yehe 54e 9e olFE AdE FAsA X3 43oE
FAE F% 71ed 249 4L FARE ARE 2Ese Ao FE3 Aol
oh. 232 F3(Michel Foucault)7} A9 A (biopower)olel B2, Alghe] 442 3

11 Stephen D. Krasner, Sovereignty: Organized Hypocrisy. Princeton: Princeton University Press (1999),

12) John Torpey, “The Great War and the Birth of the Modemn Passport System”, in Jane Caplan & John
Torpey (eds.). Documenting Individual Identity: The Development of State Practices in the Modern
World, Princeton: Princeton University Press (2001).

13) Kim Rubenstein & Daniel Adler, “International Citizenship: The Future of Nationality in a Globalized
World”, 7 Indiana Journal of (tlobal Legal Studies 519, 531 (2000),
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gk or 39 A8olv, F37} 5 A A(governmentality)el2t HE&, SITE F
AZA #ALYFH A 2o £F NEAE 4FTHOE #oshs FEl4e Adke]
‘31'14J MAdA e T4 AgAgo] oA AsoE FHd o3 AfH=1E
Aol 27#E 71WE TR HoEn ofgd FAHE e BYEHE T
’b"i-"—]t T3 vl 2ERA Fo] A NEE BAE QWA F0
Al Aol FAE YE ol Eoj2 olFwle] Aotk HHIF xle] FHol
o FR57Ee] ;4 dejet A IRl AREE M3 gL ol Ak 1A
A xehe Zlo] opdE &8t o|FHlE 3o Huo| ohur. o "'”ﬁo oA,
AAAGH JAS /HAY, “Ego] He ofFNH 1%A ¢ oFHE AEFL
2 FHFEG) £ He oFHldAE %L d=o] FojAm, ;1“3.].3’1'9! 2ol =
a8 ¥ohe a2y 5717t FEE ZAA A Fojshe oY) ofd AAr
878 F e e A ou. oFHlo] el o|9o] HyA HelglA e off
v Hude fAse o]FHl, 49 dEH(metics)olEt EEle 2AHTAS} HAT
(irregular) °]FAE0] 131& FAE 4 AUSAE F3l & F U IVHAAE
8 ARIES YEom g ARA AG@Ed), BAF R, AFF AgE o
FHlo] o A& el JY=AE B, &3 AFAL EE Uxke] Aol
AAAL xyle A, AFAL dFHo R e AR WA IVAS] =9
© 4 Ay i ofRE AEEHA #ZHof he BAFH. AfHolg A o
AefA= B 71T=o] AA ¥3, ApgFole}t A 2=jle] F3E 4 fe 7l
obdE o & Sl A F Hele e B, ERAT A e g5
S FANA IE 88 AYY AYRE GolErhIy) nAFolF AR AFH e

14 Michel Foucault, “Govemmentality”, in Graham Burchell. Colin Gordon & Peter Miller (eds.), The
Foucault Effect: Studies in Governmentality, Chicago: The University of Chicago Press (1991).

1) 8 1 AEE s@cle] SUsE sl 72T ARZA Aolg ARAAS el ehta,
QFAHoI} At 2 JlFAA AT FHw S Fab ged

16) 52 7t 4 dElE ojxel2 et xvlo] FhXA] Rl EE ‘1‘*?14‘

17) wgolel fojo] thal Al Will Kymlicka, Politics in the Vernacular: Nationalism, Multiculturalism,
and C'itizenship, Oxford: Oxford University Press (2001). 153.

18) ¥Ale] BH ApoldAe “BHAFEHE o7t AFALE A KT o|FH FHute] 44
Ul Foid 27t ke Hold ALS AAsiae §eov) o). oW Al dFelut
Af7t 3 =7k AFWE AUTAE QAECloF ¥ Fad AMdolnR R WEd
et ~BA ek BolE AMESR, B AFARE 814 Hiregular) ©]FAE MES{undocumented)
o|F Ao} E&TTH



Z4st AR Aolel A [ oA 9]

il

FE O AL 27 R eRA Fode ASF v|FAAEe] STt 3
Z

BAAAA A fom, HAAA S} EUFHYRAA Y M o2RE 22885 AAY
2 E3ga d9siA g Zelg.

olFylel Al¥lglel &L olETa HFEE o AgE = A+ N2L ¥
A7V 234 oM ARIALE T ol F7ld julolA 1—3/‘“ He7h 85714
(postnational) A|F1He| Az} =ef gt A7l BHe] DAEBoAE o] EAE =7
& Zlolv, 12§ o] AR PEE AHT Aol o A WEE ofF
A 28T AdA | i AES AN

o] & o] Fe| 7} Ho| A= B2 FAELS dFA 2 Ag. AFr 9
T 9 Aot a2y Aole @ FEL &EdA HREGD. o HelAxe Z
A3} o] ol JE FHol Wi o] e FTE FHE A ger o
22 Fd3} o] Fdde= R o¥IYe] Fx3 EHL HoFy] S e

ojFQle] 7 FHoA o] ofd HEE A USAE L7ste W L

@ TE 25e oAl dHske H FUHLS E9. 4 #o] dd Eofe ¥I
He MR oR Hrista v ¥He| TFe Az Iy, of HiHs ¥
Aol WgRo] oHIAE AMHEA HoET, WEE HFE Hasshs ig. 1
A SE7 HTEN e A7t 4 Ao Aedt of 2 Aol &3 =UAE 7HA

= Atk

o] 22 AUl HHdA, =1, 25 A LAY ko o271 7HA], =] FelA
o v} WMo v, a2 AU ol o|2Y|71A, o F9%} ¥ ¥
el FHE ARES a8ka B30, of 29 HIWHE dF9 F2F (I
1) FHFERCIH. & 4308 v 7|ES A H448 7 e AElEE
Adhs Aol ofel o)A Yd, FEHZ A ERYE REHoR Fad A
HE dE ol o] 22 NIHF c’“?:r‘g- 115‘6}" ol ot Fa% AHELS
AAetn 22E 2Bete e HHoR s, Ao =g AP oA Al
=& &84

ka3

rir

r-l,n I:l



0. Z93 &3], 1 7189 52

oljle] g FAE FAE 7Iske AARF A 3z olfHE FEE 54
SE #g 7AE 7hete AR FHY HEH B FAQL Svlelw, Ao oy
e T At AE FAF F gle d=elth =l 1 FefoARE B
A2 FAEDG F AL vaylo] opd Algro|th19) ojgh g HuA #ojs} Ef
Aol T olyl A9 ZAE o]t uelol welME HGH Aol F Iyl
FUAE PRdA dgsr|e AT FUge] FAE 87E JEE A A
o] UntAoelr} thEg= L Fulge 24L& A Yl e HEZ FIo

a28d o= @ HEHAR) oAddr Hxe Fyle] FIAE As)
T 8o EA8A et AN A3xe N IHlEE adL HER
A AR FART 2o mek 19489 1286 A" FEHR A2zs <EAT
Al 2()7F d@dvl=e] IRIQl A 5 AAF diavls xR g 79 a7
e} gelgA gk, 2 FHldA FHL HaFE ALFHEAEY) s vl
FEAA Ot e FEHUE 4R F4 AAd Beol e AAFH =AAIE
gt ikl dRo] AAHIL ARV FHE A ¥ @ AYARE e Q)
7b dEls sl ArE dFdod, ade) “rfdylare foielvlels o fo] A
7IFE Aot FAY V2AEL A oR o JEFG. AL o7l o
e FHZEE UELe FNFHY Ite AAste AoEBA FUEY Fvhe
FWE o] BHE FHo| gi%ice W fEeIG20) T gidvlg HYL v
TR FEE FHo| B YAz WHHol Aste Hiol| we} <247 FF
£ JHA € Age] di@vls e AR A dFNlE FHE HSAAGR
Ao mN FAHY V[ ZAEHAE G4 GE =gE AdFPt2D 19489 5¥€ AA
B Ao #g YAz A2ze “2AQ0E RIOE of 24 AT F E A

19) HEA <of=2le] WA 2|9, o|Hg-- o3 9} 82, ey, @Al (2016), 43,

) ARIAH, A 71EolM B 3hele] e, (Hedns AYrd) "Asmske] A EAl, HEA
(1988), 661-662.

2 AETEHY 1995 12, 8. AT 94116009 T oY 1996, 11, 22, A3 96771221 TE. o]
“IHAS FHE AN, o|A S oA 9] 891, %ol T 19), 261-262.
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a4 sigeid 24 54L& g NG 2y Ao FH7e] Tl
] “z:AQIme]l FFRIAY A FAE AAT. dGdAM s H2Y FYlo]
TIAE A #4E 29381 S B4 A2 18y gidvigel s x4
olE, Az Fylo] FRIAE FATAIL A BA7F dAHe AL oUn. o
A e AER)LEA A= FH E&L39E AE d#nls IRes £
Ee 24 f4& 71 AR Bda gAY EgE a¥ Alge] FIAs o AP
A elEojop §}23) o ZEAQ EAe 21§ ALE ¥t oF AFOR vt
olt}y, WFyl= =R, F @Rl =e] FAARL FFUA Aok Hel AaAse] g
R 2%E A F s ARS F7U7e Aot o A EE 549
A 39, BE 718 A 9ol ket A= bl g thJacques Derrida)e v
SHAUAE £AE o] HHE2E AHYD nlm SHEAUL QIR oFor W
SHEEHEAA T 1 A¥le] Mo A EAlsts Ao ofye} Jog Aol 93
2285 BN ZOE Zlojg M

a9 384 g4dsie QAN [1F BAs 93 242 BEU7P FAEH
AAEE N9 FRAZAZHY FAQ AL OE9 FHEL A Y AA
o Y9 E B3 FARA TR FEAE 128 A 9= 2o Mds=
HAH Ao EFE ZIYES AAE 1 USS AN JYOgH FAHEA
of FHRAR ]l FFRIAE AT 719L od 714UV £3] UL 22E2E
g Yr GERFoE ey, @5018 RdA #Ase AgER =549
uj-p- A% FFH(ethnic) Ex 89F 91F #dE 7T ASE AFse 297t
B0 2y 13g AGE 3 V)0 A YE QA g1 9dd 57
Ao AujE Wy Aol AFGoA NRHE 7| EF FHEY U F 1

2 HER, Y, WAL (2011), 308331 =9 R A NSl 9 7hA| Pl #3 nAT e

*ll*i‘.i‘il‘il%%J A1 A23 (1997), 53-57. <& 3], “FLANE djuigt = AEe] )N
Y o138 HE "RUANE huld A AR, ot oAt E A (1998), 58-62.

3 7@“‘4‘3 2 SANY A2 S0 SIS #E Al "SAHEEd, AeE A2E (1998),
246-247,

24) Jacques Dermrida (€)1 &3), “SHAAE", "He| 3. EFIAAHA (2004).

250 Chathark Hahm and Sung Ho Kim, Making We the People: Democratic Constitutional Founding in
Postwar Japan and South Korea, Cambridge: Cambridge University Press (2013), chap. 1.

) A7), TR glEele] Aok Ay, Al (2009), A10%
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ol |t 7|t &% £L FE HdlA sue] Fhel &3 5old JAHH ZFl
EAE AL 54 AA4 Atold & 80 fle Aot o|FA FF3 SE&
g o4 EAF 7MAe ALl dAY AT FHE @74} Ac d 283
t}27)

a2 283 AAY diFd £% Hdo] 12T d@vlw SoE A A
2 opr} ellA AT FAR rlxAEC] dINlE IHYL A ARE F
oA o] AlRlat 1 AES ofFA AEsjuierle] A7 Aok uEAv|e e
i AE4Y o] Fe] AR dAAY 2AFZH FAE A& 24Q =E dighl
o w1 FAF HAR Ut F& dEORS FROYE AR Wl 34 F
Agt FHsA BFe AR A AEHHE T AT FAAE B
Ao RRES EAE e TR A= WA dFNITe] AYdAE 54
oo TAE 713 F4F BAZ HFHUG2® a2y AT == 1 old 249
AdiolE 7 Fele F7ie] R& AFRe|THOoE Bugho}l wvle] BwAF A
oA Holud NG AHgRECl FA 4 1 F FAFANY NHER 3 LA

2HEH 0 PHHA Esla =g wd Alg=E Y. ° Yoprh 2FA 9 T4
gt FH8A Faolu HARLR o|F T} EobeA X AREER o 11 AR
& dEvlsze] HFo|l AREHUL A= d@uls NS FATEHRAT2) o
ol digl= FRIeIA Y R E AAste FHA BA FosiA X A WAL
AMEE S o= ZhEse 8ol UiAsE 5L E A
TR dEart 2ate AAY F7F $9UA AAse Al FojgoEn o
L2 FAHE ANE opdch dF |, 5L I AHd FHAstA XA O
vl= FHle] AHE dfAos Fotn glow, 1EY HRORY oF % FA|
o7} ofUBE oW1 dige] HA Ytk 2HY FA|olFARA, oWy o
ol Bl A Folle i@l =Rle] <1 ZAAE Hie #9ld Adse, 1

20 Chulwoo Lee, “The Law and Politics of Citizenship in Divided Korea”, 6(1&2) Yonsei Law Jouwrnal 3,
7-10 (2013).

28) A, “HH 7]F A £ 3=pele] W),

) Fxe| FHHEEL 1979 W] FHEEAYFA AR 23] 19499 108 1942 o
Sl AL Abae Zlom FHEEUtk Chulwoo Lee, “How Can You Say You're Korean? Law.
Governmentality, and National Membership in South Korea,” 16(1) Citizenship Studies 85, 91 (2012),
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AA UBel gle ARET tEA ke AT WAL AR Braa A4l
A, 287 AR o8 T AAZRE MAH SR AFHE Ansol Ak
Aol

m. F43 7|2Ae] 304 sk 5733829 =9

L 4= Ay

Fd AR S5 AEYE 28HL. 20 gt A AYe AVY oA g F
#datA FA Tl g8 A He A5A$(ascriptive  status)ol A A4 FH A 9]
(achieved status) TASZ ®gA "ot U o3 ZEstA £481 3 4
Aol © A3 wW7HA Hole FAEA47E viE FHoln. ol Y} Agow
Hojterle 1 AR 4L ZAse 71 8% 279 el ol FaHL
A8tEE 7153 E3Hfunctional differentiation)?|= &8t AAL o8 =Hl=
7Hnation-state) = FAS}E ] ks AHolA wiEdTh 713 2=qle] FH¥o] A
o] A HiRlA 28A 9y eA wEdte AR AAAT o948 ¥l 9
%Qlo] A= vl Atk aW1F =9l Alole] 7p & Ao sl Y59
Aol A vebdo Al A1 4191 (Universal Declaration on Human Rights) #[13%
A2ge “AFoR Folg AY"E A, ANE @ HXH Age] A7 A ToF
(International Covenant on Civil and Political Rights) 123 #4382 “zb=te] Q=T
Ae"E GAskaL oy §1F2E 2 ¥ F 2K(International Convention on the Elimination
of All Forms of Racial Discrimination) “Zb% 0.8 #Hol& #g|"E QA5 = Ho
A QlFAEE FASI ATHASE AdF AiiZ). AA g FAF Hyo #E =
Algreke] AR AAoNA U= =S “= & w(country of nationality)”S.& B 7%
A7} “A=i(his own country)” o2 =34 FAE AIVME B =4 AN
2 05 dAdEe FHFET yA dAst e =t RS TAED AHE
HAR o g AFeA @fode AHEL MY =V A HEAH U=
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(genuine and effective link)™5 7Hl F=2 7k, =& autebar 47952l 71 o]
HAAE el Al FA o EFHstnA §oh30 a2y oW AnIAE Y=
Aelo] ZAR e 207 dsiA = AT Al AT e DFT ARE AL
dAME ool UAEA ¢ty FACE 12jEct $1e kel oF) AP A
2% (Human Rights Committee, 7 UHC|AME)= A #ol Wiste] =2 & vpgdgh
AH FE Tl el HYE AR AFE HHE ASSHA Xee FEAHA} 1
of Py B B A3 e olFld7A feE AFstE &2 deohd)
A Sl H F e (Convention for the Protection of Human Rights and Fundamental
Freedoms, 2F% European Convention on Human Rights) #|43=7}2]% A|(Protocol 4)
A3z A2e3} v]F9H % %K (American Convention on Human Rights) #1223 #|5%
< FHFo o Q= dEvte 9718 it s ¢Ed e ASde I
of @5t ed, FFAAE 7H2 ARE duk =ld FASA FHFse Aol
A o] tfa] ojFo] A7|EHD) E53 7ol Ao #F 198739 2EFA

}
2% AnE HAY A=A ;v 28F wEwe ¢ F FHFHk dde=
e HES ZoE Y. AF7HA AWHE AR B 9, 459 e 49349
297t of i =wlo] AgdHE zlo] UNHHY WSS ¢ & ok 2gdm ¢
o] 54 offo tfF w7t AAe] A e AL A @ AL opn.
Featsol, NEAATE 9% U= AFE F Lo ke 8471 wHEE o
A7k Ao 2y 2L Y=Y FA7E woldr| i Hie JHHA
271 %718 =34 S A Avolnt 1985 FAFS ZALE A= wEyl
Q1 #4191 (Declaration on the Human Rights of Individuals Who are not Nationals

300 Kathleen Lewand, “The Right to Return of Palestinians in International Law”, 8(4) International Jowrnal
of Refugee Law 332 (1996).

310 Human Rights Committee, General Comment 27, Freedom of Movement (Art. 12), UN. Doc
CCPR/C/21/Rev. 1/Add9 (1999).

3 RS, ol T, WAL (2015), 298: ol @y, “9]=gle] Y=, oA - 0|3 A 2] 82l oke] A
(5 19), 76.
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of the Country in which Thev Live)& ©|& o7 2o HEHF <o A of
w3 Y&= e=gle] B Yoy AFE FHEee AR HAFHA oy,
ojw 3 =& o=elel QY= AR 713 L 2o #F HHE FEI, A
Wgh 9=Qlzke] FHE AAse w7t AYE Ae OE A4HA o
o OEk 1 2 HEe AH 2okE XU dAdwe AE HFH oFo Y
F e FolojAe opeEg (A 2z A13).

2. 4FE A5k 2 g5 A 1

= w7kel AEE AR AokS e de 9E Uo 2 E9FS 9l
koA FEle UFY APzt Ao dIRlE #@HL Aex 24 <=l
& FAR zfo] 3l Hiol oFte I A7} RAEG R FAHE RolAY 2
o] 9=l A 718EE FE & USE T8 AL opvnh W] 7|8
e FAE “FIRI"0E HAGL S I/AE 4599 7EA FAALL 9453
S8 RASE A& As AT, FHARLEE 4Zd g2 7EAE A1t
Age wvle A BRste e fEd ete 71E2AL d=E FHE
T g e AAHGTM el x3ste] BE Qo] B Ao R i)
T dYEs URre 2HF 74A, AAe Af, FA9 AR Tol EiHEH o £
AR Zeed s 5AodAE 4880 uA dg A= =de] A8E &
Hatol BANZIE Aol ARG Aol BEG. o=l FEle 71Ehd 9
g Aleke] Qat #W A2z Ao FASE HPAA 4FH BE %= o
f=]le] Yl=ate] il 713t AFTFF 28 A% HE ARG, o tRE

3 “dutH o2 cfgulsre| YaElgie 9 FRlug digklae] 4t §xg o=l A3t BAH
WA AlglFoz oigviss Eo ge dude AL AE Aol oy vy} Hed
w3 2=9le] AAE YA A A o]¢]L nFE Wade] §7] wlEeld ZbA|EAS} #esle
e W7 YA 6 SEEHe Agae] Weug Foh A& HY 2014, 923 A
2014-75F5842 A, 83, Tghfolwlng,, 53404 AQle

) A 2011 9. 29. A3 20073011083, 2009171230 - 352(HFH A4 HALYA 3 #=gle A E
4 FAAE dFH oz By AT Adde] WA FH= HEA, ~9501e {E A9,
o] - o]2A 2] 88, &2 A(F 19), 47-58.
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MA =7l 52 el 18 Ake Aar] g3 =L =219 dxe FA%e
o Fg& 7] &

a89E =S A W w7k deiy oRE AgE BT fdA o
B 2=ele] A= A dig =AY JHER FAs, Az 7EL =4l
o] Y= BUSAU wF s Wl o= ARY AEEF AAALS dAs=rP 1
I a3 oj" o 2As=7} o] BAE dlethe d 88 9AE AFAF
© Zo] ulae Relelnt. ulE oRIYE fi=e] FA A ARYga HE FHe]
ohut},

18753742 wl=re| o|WIqtAlE 4 F71 7HA e ZAZAe] el &3 AUl oyl
o] SA= HAFOE o]RojAA YUt A} FHF o] FoA7] SHAME
olRlFtA| 7} Aol Hgte] EAFH ok Frt. 18750l o|22] HFAxie} Auje} o4
o =S Aske 9 HES ARYS AE Aol 712§ o] 2L wAE |
of dwte] A o|vlfA 7}t AESE AL G F ol¥ld diF 74 &
A gEolutt 1868 vl=3 F5-2 WA YU (Burlingame)Z ke A Aste A=
S 2RE =t qAAgA HIAxd5E AFEE FoIUh o|=2H F=219
ul= o] F7 S E A=, olo dis] HejEUoprt whlEEA FxlS AHFHOR
g5 o RlqtA| o] sz} FHEEEUT. Al 2ol AH7t FHYU 49 A5
o BRFFS A7k dolA nHEE F ARRdA Ao =91y =7t
of #3 HEQ AAAL AFofse] ARYS AMAATS) S APl e} FRE
WHEOZFERSY AAE Mgt o3 AL FA 1880l F5¢l o9& ‘ﬂ'zﬂ
g F UEE 2% ARG old A AFHE GAAQ HE] 18829 F
91983 ¥ (Chinese Exclusion Act)?]%t}36) o] HEL F9 wFA9 ?J“’fo
1097 2X8ks @9 dA A=yt Bl FaddAe AY=d7MAE AR
=% gtk 18840l M VA F58l T AE FHIH A A@EA &
I FH BAAE e Ao WA AYsa kF A vEHH SHS BF ¥
#eHS wAskeE 3 AYFEHMANE JAFEE % 2A ARE XERG

351 Chy Lung v. Freeman. 92 U.S. 275 (1875).
36) o] WEE FHUuAE i‘Et Faluf R olel MUHs7|E sht of7]o) A2 exclusion H=-2
o 2AE Ko =AU gofol.
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18880 o2 AUFHIIAE o o AR A ¥ NAHEY LA o) F
o] EE AfY=E B o|&E A3 oF 30,000 B FHlo] HAFT AYHH
7HNE 3 7§e RAGAD. BHE 189280 F=Y wFALE opd RE <F
S QAR 1043t GREHUL, oH] AFSE FHUE AFHIFTE AASHA
oW EHAFE FHste AAEASNES Yok 19020 AR & HlT
FTHOE FH9l olxle B3

187530l WejEYolol o]FHckrt 18879 AT MM E Wk}l &8 &
1888 W J|Ael ofa Y=E EHII T ARAA AR EL ue 29
Hele Add. g2l Y452 BASe AL FAY UAF £4d4 nEy
T Zlolgt Fogs olylgiAe] Afte] RologHE EEFEHEA gt =8&
Ak 18 Agele 4A 0] ojn R dHE7tE HAT AHk EFED
T Bt FEL Y5 FHUEge dF A i $EAY ASE &+ ¢
o zloldnt o WAL oyl dke] AwelFle] A9 HAEKEL plenary
powenol 3o, F olRliAlE o5 QMdEd AT AHHAA HHo
Z B4y AEE o9 A A4 dF dAHoR AR R &
9l o] E(plenary power doctrine)?] THAZ G A Qlth39) o] HElE oA
o] FAE& 93l o3+ FHRNE ARAZES VA oI rRE L4HE 48E Y
B AR G YL AFE BFse AEE T F AT AUEE 2EHT 939
PR Fo Y PAE EFsoF Foe Zoln. A EL vx ¥ =T
A8E ddsie 7|8 HEE Ay qRen o 435040 AHo|EE v|=

o

&2

3 Gabriel ). Chin, “Chae Chan Ping and Fong Yue Ting: The Origins of Plenary Power”, David A.
Martin & Peter H. Schuck (eds.), Immigration Stories, New York: Foundation Press (2005), 5-29.

3 vgES B S #F FYE AL et A AL AY WA A'Y)

U= dEME BAH FEE Aostn Ak

Chae Chan Ping v. United States, 130 US. 581 (1889). ©| A& F=421q)=t2-8 AL (Chinese

Exclusion Case)©.82 H-27|% gict o] AR} g7 ziflo|&e] MlA 2 ofAAE& AZIOZ Fong

Yue Ting v. United States, 149 U.S. 698 (1893)7} fich. 1892 704 W E2] A& 23] AFE2l

7] S olftE ZARAT oA B 3] o) i YEE e FEL BT F

HAa7he] YA Aol FeBrhed Helo) FHctn RASHAA o]F YT 93]9] AHE AR

= EFdlor @ Agch § WAe) ohet AT ElHEE Chin, “Chae Chan Ping and Fong

Yue Ting: The Origins of Plenary Power™.

0) ZZo) g 8shd, iYL =S FAY YFES S AEE AP FA4
E5E Hlolu ARe] AR A S| PAs: FH9 FRH FAHLE YRS A E AL

39
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o] He| &2, oA} PAHo| thF oo} YA R AY YAE fEY 7Y
F 3k}, lr—‘il—} ge Yetsol a9E ZEsiA 939 PA4Re Ae4L <
;?J'SHT ety sx, Fox {5 A6 dslMe FA WA E7p340 %
2% & Uge EH"%% Freta Aot 190n Y%A obF-d A ek
ZFlA A ge AL ot ok Fxe| jE Ao b A=)

atvlare] 9w 34L V|FoR W, F7E QlEEA 2 e 2 A
A7ke] BAele F @A itk A BAe gAY UFAREA, AFIAE

YAy A1z Ao FA3%Y. F -Mﬂ TEHA, AAAAM, A AA, A
B B4 AAA =E TR Q1% FIE B A, FAEAY Ag, ¥
AZA7)9 S4a) s A, oo Fehe AAT o] ABH Yol 95 U
U5E & F e AEE AFste Aot §& A28E 9E vest ddnls &
Hel digf diglse] A=A A 99 AFE d=5E FASE 4¢ 19 5Y
g AR A 5l QlEe ART 4 A sm o FHRAAYT 2L o
g ‘ﬂ%"ﬂ"ﬁ AFEA AHE AAsEe 44% Ut ?J%Lu £ old Afrol sigsh
T A AAE dder A AT, 1 dgshes 5400E e Y8R
Al:’_*%“"ﬂ TESIL 19 Y= FHE& oARE 1 7éli°¥l e A EE e A4
7t B Y=g Ase AHE 71Ee dAo] xEFolg dto] A ZHoE=
A A7t kil BHAlE @ Zo] WAy Aoly, WHEREAHd #H=3F A
FHE Hojsta zpolA R -7} Aok wigke] githal oA AFH Kol
oA AL WA R ST g PRI xBH J|Fel| YAt FHE
AFS Atste Ql=e] H& ARE AT F =S st dod a2HY FE 9
=ANZ ZQ07HE AAsE A 01 7ol I3 FHe A ?SIW 1Az Qe
Wehe YaaEA AHTE 89 e fld dE B0, fdA B H=e rﬂ%%‘ﬂﬂ#
EEHL AF Agaohd A AN ol whele] §915A 4L zojk 91X

}u:——‘

iy

wo] APE oFU}t e fds A HAF] 24 3 dutdgow PAAAN] AL
BXEH RFFEC" Cardenas v. United States, 826 F3d 1164 (2016). 28} A=4 7)3e] oL
ZFstA 2718 nEdop sk Zlo| WhEA] A& A (political queston)eh o] ARHA Fglef
AH{shA EEE o|FE Zslaok Fohs £ ofUtt & Fd AHAARE HjAlskAY T
%7te] ndA oz APFAALS df4dol 01‘—}'5} sto] Zislele ASE LI, Bobo] g 4
H5tE A P AFE 2FId HFE 718 A= ok

) 283 Tekaro| R, 297307 B 2307 )ol <14 e T
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5 Zalo] whe Aol AFets] wFolchad)

aEg AEOR SIFEA ARE FASRE Ae BR/E odn. 1o sgs
£ ARE 545 AR 218 AWE £UL B 0E & d=Ad dalsE
aziel W uRel FUAF Gslol sk Augel Aol B LA
ol AL ohleks olf2 Fmasd diyel HE ARl chizhe AdE 9o
U AEAS Qlgel Boe B AAE YoM 1 F st Yeuge 6
MFANAL ASACGE o2 uybte ddsle Alolgicha 1gta #F
Asish 48 @msk glol Aol E IFel ¥ YFFAZ Aol dnw
T 4 984t gFolnh AFFA 27 e ARAL Wy AAR GEL U
A7 AEENE O BABT AFIAE AZLFAE F AL 9F AR o
SA7h Qlm AR e ARY W AAHOE AR AZRFE ARY 23
of dAAE ofn AEE 08 4 dEsb Bae GAH BRHel g shed, 4
ol@ WAA} Ust Yok ATNAFE AR ARl dAAE BHLEH A
ALHE AARAN, BEAAAZ A Bale] el AYHA Yrhao
XA YFTTATLE AT AYTEAZ dAAE AHe Far Age
of2 ARAel Qokn B BAE Aok AFe FRHU BASE BT Ao
43 % AR A=A w FARAY HE 4Rl AYEG B 5 do 9%
3ol MYOR A¥YNE ol ANH FAL A5 AZ] RO 134 we
A% BAF0R FHsE YekE Aok uFelAE IE el e AFAHAL A
FUFAR B AMAAE BT F ok Wevt FYHY Aok gu
WSl 23R EE AL AZRF ARZ 8 /RES PARAcky Fyshd
A a%e AVSE 2 dolEn AT old M3 FFAE e 235

1

) Fa9le] oyl d)AlE ofAelgl Hajof BojE ik T FEL 19653 oW1 A wj7pA A
w0l lFAE AN HY A= A1l w2 ~o] Fofo|A] qlFaE ole} & QIF, it
Al 7HE =R ol FH4 4 ZAE F oldd E v, A% E= $4AE w3
15

49 o]@<p, ~8)=rele] g)= 107-108.

4) Zt, HELY) A9 SlaE ARSI 2r, TA9EZ AR, 2016. 11. 23.

45) Mg 2016, 930, A1 2015777189 WA,

46) o] g4 9] 391, 9] B A", ojdP-- 0|34 2 83l <ke] AF 19), 237-238; A4f e F

a7 AL AHS 2016, 930, 43 20157§77189 FHA.

48) o|& consular nonreviewabilityth= o2 EFSICH
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= %w AZRFARA BFARE Ao FAwe olge FAWS] A adel

2AAE AAEA tdl Bae RAs BAZ00 BE ANE FARA)
‘-ilq' S AFRF R PAD A Lol Y4B AHL FEE AL
ydHoR ug oot

zFgolA e BAlo FAW e B2y

AFBYe T AA WAE ATV ATl of BAY Aol AT
TE QR o] WS FAlo oI FEA ABL oW FUTBUYL
YaFAL PIARA oo} Alzold EUTAeIAY YHAANE FAFENE
Yol BHHUL Wl oW FALT] YA FANA 21 glof YuHA o
@ A A 54 BH4 Zde el dnhsh HFAE Ag EE AR
of YFFAL A UFE BIAGHE A ATL ANA wn BAEIAL F
YES g PEE YUAT S¥E Wsh P Aok 1 F 9
sho gl o3l AHAAE FHsA H%ou U o)Fael 1H% Aelst WA

BARS AT e hiTs) URBAE YA FA VL ARFORH £

9 Aggt graFe] AAA oy AE Yhd(Emest Mandel)ofl o3t A5 5S AR dois] vid
2l 2 gdxy ANdxel MY 'R AR FsE FEe 2F 7]34 FAA ol A7F
Ao Z8% AlElolck Kleindienst v. Mandel, 408 U.S. 753 (1972) ¢] %242 F3 2|AzoR
S M tucially legitimate) 12|13 42l 2)(bona fide) olFf5 g P4 AAHS EFFof Sl
29 ¥l Helh gk 9l 73] FHshe olfHE AABIEE S SAE AEVAEY
WS ARG Ak dj$A7E A7 AfelA YAz 9 AL uH} 2o B4
Kerry v. Din. 5376 U.S. _ (2015) ?é'i

S0 A5HE, [HERE] BAe QRS ARG @ 2849 AnAAE UAsn AREENA

BHAEL F4T AEA *“"T“Al%]'liﬂ‘?% 2006, 6. 7. AT 2005+§733 A, dafloh A

ol T i@ olf4 2 390, Y BF HA, 23823990 A = o & 93] AR e

Ak fel ASHFAAAM L AAFAE 2AAR g o, 20029 HAEE B3l AAAE €

RIS gk A= ©4] AFL dEd 5 URF o o8y “=%0e 4= 14

A5, TRbrolIW,, 311314,

52) United States ex rel. Knaull v. Shaughnessy, 338 U.S. 537 (1950). Shaughnessy v. United States ex rel.
Mezei, 345 US. 206 (1953). ©] 5 AR B5 vjm Aqle] u]-9-2ke] §l=e] qhulgre] off 2 AR
H AR 2A duig e ~Yare] ARE =glel dEjixe oFrt 908 BE A A4WA
Aojtiele f98 WAE HElAt A4 Ade FGAAE 19714 32 *“‘rr = Aggon
U=2 BET F $88 o et A Y= FEFEAAYE 22 e dexd
Ellis Tsland)el] 7713 850 ARofEeL obFel APHA A8 A glo] F713 ottt
L= Y= A9 gulo|luE: 2XE ofF A HEE 7HA Yoo ARG

51



A3 QA9 AeloA [ olAS 103

Be 91 o7 AHol BoihAA TEel dgel B, YT EHE HEE Ae 2
AAEE PAstel EFL AR AFE W] Qo Aag T 2AE o

ll‘

Es Aol "o YA vIoME YxEF U FA= FE QAKE Z(habeas
corpus) 7ol o tighils SN Y=4Ae A Yol &7hH
A G2 Tl E “48ATHE 2FSHA ohdste WHdlA =R Ede] YARSE
g g ddrn qAsn, B501d AL e AS 4847 oluloA 13 ART
T UEF s Ack(As6x). “BE 7t Y Al2z7) FAste AxEs} Pl £3)
HeA, AEAA €47, F4EHRA 5 YAEA ) FHEHE AFAES drh 4
gatofol sheAE EHMaL =fto] YA Qo] EFE Ao £8L 9%
71439l o|follA FIUHE YNHIE UNRE == ZAHAY He Y B
s} U AFE v UE Aot Afele £ MBI Hie T
ARzHE YT 3 Bide F_EA FerkA2z A1d). vhd &%=
#ely Ar6zol od F8e FE AL AR s FFAEY 9
o3 (A0C) 93l 39 F4L /M3 e $£8UAE SR Y
9 &=RIHEAAHe] op|ERE QIMBSHe HRE Wete WA githse) 1F
dE B8 A4 FaAor MIAHAAL FRF 4 UGS 4 £330
A& 7Hg oz At A% oA AME FAE St AA L AFE A
ofgetil e dobst 8749 AR dEiA Yoty

ol ol A A# Qi "AE dA HE A ZHS 01%594 HEE v gii
£ YeholA 544 S H5E E5GE ARE F8sts A EWE
ot U AFE AT AHE %Rﬂﬂi%h HALE ?‘@o} T2tel & 73t

53) Immigration and Nationality Act §235.

541 o] ¥1%-2 H(Immigration and Nationality Ac)2] 3|44 {1523 Abde] djs] kg lel 214
WE el FEERle] 4F A78 4 Y 4+ Brownell v. Tom We Shung, 352 US. 180
(1956).

55) HAY, “elole] 57, o] HS-- ol F 2 82, o] W(F 19) HPE, 952U EF F A H
Ao FAEA ] o FHH 12, T A (7009; 167-212.

$6) o] HAL SPuj7)de| slxele] o] FAHE ¥ko] HoldE ckElckm AT AHAY
WL 2014, 4. 30, A} 2014802 274, ofHE 2014, 825, & 7014’3? 15 A3,

ST FWA WA 2014, 65, AT 2014341592 A

9 G E 2 - fRAEARE, T 29 1 AA6 27 GuE Faudae wnag A
Bl AL B34 (2016).
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TALEE AFFHL) AR dd 256l S0l AL 19 #e dr
A G Agel niE] 23 BRIEE weth ol HWA, B <ol 9y
HHE o gl Attt EAE ARES Z8E A 99 9e
28580 YaAAE sl ASE Avidher) ohudE YE, g, 45 A
Y= A9 E Yvls=rp

EUHHH L A E@E gte] AHelA dgvimog §l=ree YHE <9
olzt st A6z M1F) B 4AY UTTF UFA4AE AAE PSid «9]
olzgl folE FE&AT AAE E2F Yu9 jixlm FAE FHE Yug 9
HO 8 FHI FAsit0) ojv] FE Qo FgstAtetE U=4AE A AU
A oY FoE & 9 Y5 ¥ F e HdA 19 £ FEL F830
a2y BE o4 4SS #HE ARE 7Y #Ee fEdle Jees B9
N7 HHY ZFAVE 98 Ex I3 AYee WE By g ® Fd
S8 4L o d=ete 2d=Al F EE ouY A= A &L AE

£ Hz2e d4=AAHE AA Bolgtht ERAFIE. F WA vl d+S
'5]—93_01,]- FHE o)z gZele A9 nE AR AR A Aol FHE on
o =& AESEA7 A= B9 AR HEH dEn o= 7HE v
Ao ARz e EYA dEveRE 2 7y Ay} ‘Q"ﬁ@"‘l HolFEn62)
7] wEel A= 9 ¥v =Ry =2F dxE He =ES 7]esith
BA v=L #Hold, R4, Edd AFHE d#AstY =Fdle °P°lﬂ°]4 S
T dolA Frste] FE §el BehfRe 88U AAL Sl EREYle olF
JAAFAES FEE 4 vk ok o|ZRE A7|H 4% AHloA A dyl
Z] $1% 2K(Convention relating to the Status of Refugees) $1WHS Q1A €4S w7]

?‘.‘\
a

591 Shaughnessy v. Unifed States ex rel. Mezei, 345 US. 206 (19533)

80) o] AE, “2)5p91e] 9=, 81-85.

61) thE 2005, 1. 28, AT 200457401 B2: $12] 2, 83,

62) eyl Qe UAet ¥ 208 Y 3 F AL ANg 2AE ZAEAL
tdo g ol §imEE A S ol FF o] F ARl vlg] FHEHE MAA HIFE s
ah_ ued, #AA7E FA40) wia] FEA widbsdel o Fols Breln J%A sk fle A

2 Aot 3= ALgle TE B9 AL Agele] dar) S MeAel A3 28 %o}
LH?’l HalMe g o 745 ZARE S8 =i SA7E o) Witk old] oigh wdtke.
2y 9o Z 8485 2 116-119,
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A el g ko] @78k $8 5 A (non-refoulement)7} FE HHollA o] Foid
T U AAsAH6) ZTF7F WRIAAE A3 A oA AdekA] g3 vg
F(Nauru) 5ol HH1FEANLE AA gt} H2olA AT Y= F2 oot o
&Y a7l 55 AHE A% digdvlie] f9S 9] g8 5740 9xE
Fol3lal A=AAL FAE U= A& Alolof] AA|Fozn =Tl oule Y=} 7
WA ojule] §l=tE YAAIFIE 3 U6

oil B HARE e oS st Yo AR =9er Al Aele
AE H4ee NEE 7tz ZEd g HULH 7Qle AESHA Frsp A
HAFHe F8% A=E ALHI Yy FHE 7 fE FRE F7ME Aol
FHET FEUHEU)S ANA A 28 (Schengen Information System), AFE4E
A 28l(Visa Information System)® TZ8}o 352 %57 (external borders) ¥H]
o Z&so vixy AYdE 911 AF AntESZ8FA E(US-Canada Smart
Border Action Plan)S sty F7¥e] FRA2HE FEFged ARFEI)
FTRY BES o|ER60) F= T of# Ul A APHsAH BA 28 (Advanced
Passenger Information System, APIS)S =¢l8te] &4 HAEE vg A3 wo} ¢+
dAAE 243 Fops] diA gt olE Fof, AMA IA9 Jdel ExAHeR
ol Fet i Ealr| = Fr}.67)

63) Sale v. Haitian Centers Council, 5309 U.S. 155 (1993).

64 o]F2] A WAL YAl FUHHE Fe AuEte vx §Y f¥F AFEA FHEE

F= frdSA2FeE FE57| 5 R, ofp, wof=ele] Y=, 72-75. 1#@ Aol AE Y

20004 vlEEE v} Ao 28y geag] 57 59 54E g2 e FdAME A

HTFE(Schengen acquisy B3l WE=74E st didl 1] Fewel 48 el gl

A 285 F28 8t Schengen Borders Code).

“FhEst o] FONBR HATGE PR MEA, “SMF B3t AR A, AR A9

AN, TEEESh A4LE (2008), 97 - SUSloA A& Are] HEd Al

+ Chulwoo Lee, "How Can You Say You're Korean™; Jaeeun Kim, “Establishing Identity: Documents,

Performance, and Biometric Information in Immigration Proceedings™, 36(3) Law & Social Inguiry 760

(2011) Frz

66) § F7olA 4, HelEe e AY FRE G 7 FREH A7He 3 oRAg e
FeEe A YAe 2574 52 A(tansnational  governmentality)e] 2} W #lc}h. Chulwoo Lee.
el 2, 96 7IE F7ke] BAA Fole FUHEe] F&27t gloEkE o3 SR Qld ddFe
2 FAAY 25718E 7HA Ltk

6o AR 4 - FeEfB], ~xF R FAN FAL ¥, A7 HE TR o]FAA Y of3|,, WM
(2011), 443-440.

63
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olg|g W3= F /e st shue 7R Rlgdelt.
AASAR RN 2L 2Tt £59A9 Fx6 o3 Y80 7HEL &
A0 &= 75 49 FEE fgsn o, drde 24EE AA7}
2hg-3ch 19448 AFRael A A ZE = A N2 E3 2F(Convention on International
Civil Aviation) 749 #E|o AHAFo #F wWe oFE FFA Faan
o, olo] 7|Z3F 42| Al(carrier sanction)E Fil A7te S4UAR dloF
UHFA 28T 75E TANEE AT A28 FFALIFEIH A 7 <
AFe 37142 9ol £ dolt. FU/ES FFAEHairline liaison
officer, ALO)S 3 ¢jel| w7ste]| aFAte] =& -’?“ Agrhes) AR naee] 3
&3l7t QAE ol AMdlA YT ZRe E7H3 FA oA, ol H7ke QA
HE & 3% %S 7hALen. dvle des AR HE £H=A 43
of Whsle AFE JHAHE 7 Sed, Y=g Tl Wk &3Ake A9 E T ol
3z o] HE S Had 7hsAol Aok

T hbe] e = el o] &9 Ed(deterritorialization)| tF. S 7FE-2 o|wl¢lE}
FH(immigration liaison officer. ILO)= Eb=ol] mp7sle] Eijol59 oyl zle ofH

=
il
Ho
2
ox
o

HES i, IF Aolo] YEAZE TEI FAH F2E ENILI0) o|H
F2€ Yol obdl oA FFBele FAL YAE 9= Aok w53 A

© 1974 #jyot-v]= a5 &5 A 7 A E 4 (Canada-US  Air Transport Preclearance
Agreement)= Z|Zste] EEEFFo| d7E vixe ZARte]l @A Al
e A9 AL FYFEF Yo o] HAAZNE F=Y Wl M HEH
o. o]#H3 T2 AL #A o R AET gigT) 5"@;7‘]—4 HH 22
ATl olHE BIEIE P S FIAAE 32 F Ude 7 AUk Yl
A BOE, vl Ao £33 €30 A5 FE oAt ALEgy ¥
Ak 22§ EAlo] tixdle], FAWGTZ]F(UNHCR)= “$85A 9 F9 99

681 212] 2, 5.

69) Tilman Rodelhauser, “Another Brick in the Wall: Carrier Sanctions and the Privatization of Immigration
Control”, 26(2) International Journal of Refugee Law 223 (2014),

0 A - e B, AR A0 FAL ¥ 44

71 Mark B. Salter, “Governmentalities of an Airport Heterotopia and Confession™, | International Political
Sociology 49 (2007},
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Hgrolgle ANY o7& Wale oAU | FAFo] AAY dEHOR H
g EE 790 HEEde 9F3E gystaa Yo ojgdo}l Fao] glu]of
BRE gt Aguiols} o Egjel WNlE FajolA Awste gujolz ER
W Ao A FEAEARAE o] 93E AT sl o|EEote] 97} o]
gelole] FYE oA o] FolF stiEtr WIERR HLEZRE L ARFE HEss
SHJNAEY A3z} A FHE Foc AT Aazel wHEicyn #A
) oh.73)

V. e]FR1e] 7§} A

L 1zke] dzjsl ule] de

2l=gle] A FYEA & BA HAE FAF AAL NEE #8HE Fed §
< EE EYYEAL BHARAE QIZte]7] W Eo U7 ¥ HIE
g o[yl FEle WA A g9t Aol diside EAY FEF HE AoA
AAZ R Amsta Ja BA FFo] 7o) FopolA Z&sta ok 2194 = o
olAle FNE7IE BEStE AAdA At Aol Fololm 123 Hild A
o]F7} oWl EHE Vsla UeAE AASHE R A HR1F o]FRIY ALE W
W £
7ol AdE A 99k o Nk AR} oo FAE E3 AVIANREHEA
citizenship)o] 2} ¥} 74 AlRlglo] oW WE& 7MA=AE =T o 78 vIis ¢
EHE Aol Yo AXAEA KT, H. Marshall)®] 7ldolch opike AvldE

72) UNHCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations under the
1951 Convention relating to the Status of Refugees and its 1967 Protocol (2007).

73) Hirsi Jamaa and Others v. ltaly, Application no. 27765/09, 23 February 2012. g&|oflAl2] bl Fuls}
BAERTA 9249 AEe dEAe oltE St S U, FHSEAR (2006),
166-168.

M1 Chulwoo Lee, “Citizenship, Nationality, and Legal Status”, in Immanuel Ness (ed.), The Encvelopedia of
Gilobal Human Migration, Oxford: Blackwell (2013).
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NR A (civil) #2], AXA A, A4 A2 Pdsta ARAe APo] AYAH H
gelA AAA Aoz, T2 AFH Agjd R YA g Bynn) g5 5
A 7re] BAHE A AEer xzEE 3 nlike AU 9=¢le) ?JEMh
obf #AZE fle ACIUAT AAFEQNA =le] AP ABE == HRE A
3T Fe Ae® A8EHY] ARG =e] ARA A FAZH A, A
A e 474 dnhy T E dPosa yogE IVd 9Ecle Aolg A
715t g2 FHOEE AVl ofBA Hy A9jd AuE R HE Blojuye
7V Bl Zlolth
AR deges A3 9 ZRAF Aol #AF FA FeA BRo] A{FAE ov
§ot gkl A dEdlsol, QIzte] EHF A, AAY A, FAY AR FAHY A
fr. RE A, F39 A T2 At EA Tl ATRA W AFH L a7e
2 3hA] get AHEE da0lE FE F A Adhad o] otk =gy}
ARE A oo Ageldt T 4 e 17899 Axks Alwle] )4l Y (Déclaration
des droit de I"’homme et du citoyen)®| EA3st= HE] F AR(HyHe Held g
AL AA4AF FEIYdo] B3 Aoz, FH Afo #AF Az T z=AEY
A3t Aol Ad A4zl E3ehd, I F Allzs dAddA AMd oj7e #
FEE 282 39 AR BAAT metA F Aol A% AR - LvtE
AL - 4 -52), BeAALE), AAL AFAT -8 -9F). 7EFe] (A
10&), A - 27e] &% ZAfA1Z), AAAA172) - 2 BF =0l FE F
e dEE #9d Zlog Hlr 1791d #e]AH(Bill of Rights)olel £l 10
NzE 7tk 7|184& #4357 ARE v@EsEs @3 “EE f3Kall
persons) 0|1} Q1% (the pcoplc) 7|EHe FAR ‘5/\]3}?]‘: A YF @o zd}o|
Ae FAE dddA gon, dEAA 4 F FIkE 4 A4zl o2 Aok
Alvlel Agle) Qlzte] AgE :F%lsh: oj2e] FAHGI 3%17}514?65 a#HY Fa
R AR - EBY AT A1F), AA AT A4 -5-8%), FA9 AT
A A3 - 4z), FFHo| g AWl Al of w4l (grand Jury)"ﬂ o 74 4FHFA As

750 T, . Marshall, Citizenship and Social Cluss and Other Essays, Cambridge: Cambridge University Press
(1950), chap. L.

76) Gerald 1. Neuman, “Immigration and Judicial Review in the Federal Republic of Germany”, 23 New
York University Jowrnal of International Law and Folitics 35, 75-81 (1990).
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Z), AgExe] BAHFE A5z 2 A14R), AFARAGEE A52), 1 - A )
Aol o3 Aoe vre A(FA A6 - 7R), ZA LYo 2RE S ARA13F), FA
of 9% ANlA HEARA42), HEAA142)2 7ty AP E 4% Aoz 3
A 59 7JEHLE 3o Agle 59de] AE A4SA FEEe AR §
geltt 5 #wlo]l FASE e HIRE Qzte EHAI12 A1E, 14 wE e
A2z A1F). AP AA Y 2AfF2z A2¥). BFAG3R), AY - FA -
Fu - Az AfA4zx), £HY AFEASZR A1F), dE - SE - 47 - 299 A
FAs% A3g), 24 FSA 2 RARSE 9L AFlez A2 -43), A
Fu4Yd 2RAATZR A2, T AHAL0R), ZAGo2HE ] Af(A 12
Z A2 .38, FAY ARA13R), A=A FEAA 142 A1gh, BXH FHA
(A16azx A1dho] 3ot

2ol ¥4 AFEREE I ER0|, HE AfHe] BE QzbA AgE AL of
Uk Qlzte] Hel2 498 AEE ul$ & F4 FEA a¥de ZolA A
2 HAA 27l0] ok AE RAHI JeAE MM EdTRY & g o
Y% Ego] vEdT

2. Al &3 o) FHAY A

ZY 71EYE AF - oA AFE It Ay} opd =vle] AzlE WA
Atk AW gl ZX A Azl #AF FATFelA HFo|, AF - o AFE K
A QAR FAS: Ztoe AL g w718 BE WY AF9 o4 3
AEchA122 A18). ol ZEF%ol, AF - oA AF9 F83F 849 §59
e FAREHGLREE B Qldow QAT A Fn. oF 25glE 9
FAA AF 2 AFSHA T AQAE AAste AL FAIVIY HEF BEES &
W i3St B Agtelrt. ey 2 g Ade] AT o9& AgE

=5 A e HeET dle 271e 2HE AE dYoR AT ofF 53 v
e 7 Ue AR $@SA Y fUFHZ A AFFE Favt gin $8A 9
¢z nFEHA P Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment) % ¥% QI# @Yol E BAST FioAles

~
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g 2 VRIEY fE SRS FHUAEY A3zl $85AY AR 2849
. FEHUAARAE vfepEFE BY3 F @WHoE ZAAHAY thdol € A+
At FHAUGZAYF(AIDS)o] AYE FelolA EHo} 2 ARE YT A=
ANAde] AfE AR FHEH0 ARE WE 4 flgol d7A"E0E FHE
Tk AT

HEARRE T YAE ARetn olFNY ASE FeEe E shte] 270

o NEAZAZE olFRlY AR s FA4F TAe ¥4 ¥ +5YE 7}
AZ ge A AY A5z AL “x7re] HEHR AME s A EHe
AA ol w2k, vAEz 9 HEY ol e AT dxe AeE Ads)
v o] FiF A 2 (International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families) #|4420 A& “FA-E o]F
wFA 7SS A% BEE BAS] flete] AR 2AE HIF A1), G
AmE o]FmFAF 1] gt ﬁ}l"l’ HEd mEd £ 53 HAGE de
A e A % vEY R vjgd et AP A& F2E] st
Aol Ag volAM AT xRS F ?’l":}'(“ﬂZ“c}) aga “HH=S '0121‘*“%‘3}9]
OE 71&d distel® A=A AR A 2= A2¥d 748 A% 58 A+
oS FofFor I (A3FL FAE ot “VtEe AZYe -?‘]‘0}01 °|‘
T Ev 1 FUt dA d=stAY Ex8r] S1d AL FAel gste F
Aol Q=A< WHor g3 A&SHAl HaEolol dn A% olsdy
& 2H(Convention on the Rights of the Child) #|10& #|180] 7}1=A A% e] 212<
TS A7bl disiM e =8e] oy I%A goe 2R AujHQ Aol
dEu RIERF e dwkA g Ao wet ZEAASe e e olFugE A%
F YAt AT FE v, AF Y= o|FHlel thF AVIH F AR H
Aol A3 A Foke] FBol tha ohFF g2o] sHHF <ok efEgle] g
Ab G R "1°iﬁ? U A deE dFEA opdith F1E FEd Eo A
T AA e HFAFcR O =7t 24 S Aol 2y APl mEtA e =9l
ol Y= ¢ 7:|T9} BefAME qrofe HEE WS F QU 4F 4, JEFA.

7 D. v. United Kingdom, Application no. 3024096 (145/1996/767/964), 2 May 1997,
78) OHCHR, Migration Paper: Family Reunification (2005), 3-3.
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HIQIZHH A ¢ X, 7154889 &5L 18T o 28t AEAYs =
M5 2 (communication) A71elA] o[RWIR] 0k o] f2 G =pol| A EAste A
Aqe Eejste] RRE FHske Zlo] 7iEe tid 2ol M4 e m el 9 A
172 213, 715152 4F(A23= A17). otsh 3o HF(AM24zx A1 4
g okl i et B F Adde AdE BR800
FHAAARLE TSRS EF0E dEe 7AT FUAEY AszxE oA
dte] NEAZATS AT A= AR FHFE BAT o] FH 7|5 A
FES Y ZAHAEE S OE A WA AL HEREA YEfE o017 AE
b &8 7HAA 8 ERE G4Y Aot 1 YAE vERE FHle] F7
Ho| AFAAL dof AFad F weAte} o] Ea BHE AT 5+
1 Aejol A A7 A% WA dsfste] ZAEARG7A gk 2}
A AFAAE wota vl-atel oA AEFOEN FMEOER AFT F UA H
Aok, J9A H7|7kA AEe] X7 HEIR S RN &I E i) 4
3 AF A7 FHAAABAE o|Edte Ag} FAA Foy ulF 43 W
dshe 5 2AsHA 2 gke] BAE FASIAUE vFe B o HEaEe A=
M-S Adste, vHAE HET AROEA 2oF Ao wRign #HAY
op8h) O F off 719 AzlA fREIFEATRLE FAR AHE AT S
gk A3 HaAdAY | FE A

AT Hel o|RIAA ofFwl AFHAYY WHL nifoUd F UFS HoF
Al AA ¥th 23 xF A Hguestworker) AEE E3 o|FU} A T AFow
olojF L WAHLE QAT HUY ZF el trFol. AMFL 195597 HFEH
Bl7], HolZel7l=RE ] o]FhFAE sty 19739 eYaig AR

olr Hu

.-ﬂ _','1.”

7 Human Rights Committee, CCPR General Comment No. 150 The Position of Aliens Under the
Covenant, 11 April 1986, United Nations, International Human Rights Instruments, Vol. 1, Compilation
of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies,
HRVGEN/I/Rev 9 (Vol. 1), 27 May 2008, 18911

507 Winata and Li v. Australia, Communication No. 932000, UN. Doc. CCPR/C/72/D/930/2000 (2001),

§1) Berrehab v. The Netherlands. Application no. 1073084, 21 June 1988. 9IL}EHWinata) A1 WISk
slAg s8] As)eb v)# sl Berrehab) A 5 FrRQlAA) 4] BA L F3 FAHA A7 AL
#ol dal M ol A, TFwal 5l A, 187-194 FE

82) 7FEA1EE EF3H slo| ojelA AFsh Alo] FEA|d thgt FHe] Mels EFes 2]
ol efa ¢l dAEA Gal v. Switzerland, Application no. 23218/94, 19 February 1996 =



5 FUe FUHID 2ALEAAEY HAd B2E AF FQ =52 A%
ok Aok 2y § =Rl mFAS Aol thE RiTlE ZFAKH 1961¢0] A
SHOR AMFd §l%, 280 A AFI/FE A 129 AT 1 Q1]
sl 19739 F F52 2737} AAe ARG, F AL 18% HEE A
Mtk Hgtok 1y 1978 dRERHARAE AL AR 2182 A2z AlE
o] RAs: ANky FyFEAREL FNHcn HAUDE) 17k HFEsE AAle]
ALE AFo tg AFolYe FA4sT olzle] #ye HEE werE et
o]l AL 108 WA AFse Za2ekel Ao dis] gHE 38 229 4
oINLL o2 EHHH S UE Zlo] WA Ao WNgkn HAF o]x
A AGste], olv] Y3l AF F9 e NHE HId: AR B4H
ATHE Ql=Ei7te} Ao @A 2T YA AFl &AL oy AF F<
AlEE AR st AR 28 MY OE 937 2 e o HsdEde H
g oFnFAe AFE FHsn £ 2FHE gD

3 AR Age] RE5} )

AR FEEHE)S REAY e 9l AET HEE WA B& ge A
#7F BeFAg FA5 Qlde] FAHOE ofdea #¥HE FeAE Bg wY
3 HEE "ag g A BAAE FAFoE HoFE AAY Afu i
= 29a0ee olvlal Aol FRS BEHA GE A9V} HA g By
&, A IR “EA Gle(sans papier)” #=9S EFF WA FolFHE ZAHA
o 913& ¢aL Hopztth. ZAEHAE A E FHE ST Hol PAEG. FA
2% EoY YA g4 SAZAR EREA BF Fozte Az FEH=
gz2A4 HAgEot o diFse EAE Y4ZTYr} FALEerteld. x| Hel
olo] thal HESIT e 7HEol T o] AR WA E FAFYV} A

8) Ak PFAGAL A 9= £ oo AARHL] Afe] WS ol F = AR ML 34
o, g A A Aol 3o ¥ AXFTAT, FEEF, A9 (1998), 18.

84) 1 ByR 325/77 (BVerlGE 49. 168). 1 BvR 23, 15573 (BVerfGE 36. 382). AH{1E &]4d¥; Neuman,
“Immigration and Judicial Review in the Federal Republic of Germany”, 48-34: Chrstian Joppke.
Immigration and the Nation-State: The United States, Germany, and Great Britain, Oxford: Oxford
University Press (1999), 72-74 3
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2 AAAA g3 glov, AEE FuAE o/ fE JAFYE MAGe AE &9
sta Qi) P RE ERAF v 2 ZAAHAE HAshy) 9 2AY 9
AL PAE RIS FUSHA B ZRIRA, 19 FEEHe AR B Z0A 4 we} AA
H3E o 2oz & ZAA7} 2 4 ok Zgxel oA FAEA
Ex 1o Fdhe HAR Be W, vw, 59, B 2 gAY FEEE
MR Boa ks AP E gAEAe sdsA dEe 2le FAEA
Aol Qlaltg&el didt FAE FHEste A9 2ARE O FA3 BAE F£E e
WE =HA gholE A 7R dd olvly Sk gglo] o3 HAF Qe B
A7 B Fde #¥L Amgs ddrt G 28y F AT
kol o] R 2 S(crimmigration) ] 2% 4ol 345 9t

A HE “HBTEe o|FOE ZAAEHAY UAAE FIRE F URE F1
Atk(A6R A3A). AEH o], QxR FHo] Aste FAARE YT Hd <
§ BFo= FHEHA gethAzz A1d). gk FHel Ade AR4AATE T
T ool A&sa LA AYTFATL oHE 4 Atk 1Y FHARLEE A2
TEro] i3 HBEALS 7S @9 A2 A6¥de SUFTHYHA] H3o FHEs)
A oke AL YHAEd £3dn B

ulgo Al gdre] ol WltAl7F AZEUS HEE xS A e Yl oig
T2 #13 549 44 248 Aeurt BHAFA dEolA FHFAE Wl
Aste vlgoAe ZAEAY A& A FIFoA= AdA A HPE 3HA &
A 7ML ek Aefxel, o¥iye AYPL 4T T FArFoY AL 9
§ FEd g2A FHateRs o3)E A% AxE FHoERE glous 74
7 ok wlEE 1996 EHOINIANE H o oWIAH I H(IIRIRA)E B3 Y=EdA
o EXAAAS} BHAFAY FAHAARE FHA=U ofH] AR e

85) B E . 298 . FEYgs 254 - 379, VF 5 F8 A7 FAzAe} JAF: 29
SHe|HY BAGAS} FAFelo] #F WA 1 HEE AFEHEDA (2011 12), 56
HAY, “o)=le] 7, 198199, 3HPE, o=l B3 B ZAAFHAAS} FAHA hF FH
A E, 184-191

86) WIEE 932, 919 HIMdA HRe|, FUL o|¥IApHe] w&g YAEASL EsAME HE
o] Wial= §Ae eItk HoA S8 yisinh HAY, “9|agle] 23, 199,

87) R E 9] 32, $19] RilA, 137

88) FH A T 2014, 8.28. 2012% 0}686.



114

Agg dEEE BA gL Ao WE FEA REsie dvrE el nFo &
M AFA BAE dF A3es FAE GHoE HAE o= sf4dn. 99
AL 911 o|F ¢S 94350 4= %#_*'-1_ 5% S=iA Av) FFEA 43
ol diF AAEHAEE B TR o8 UARITHF A4 m Aoy
£ H3 Ag& o= § AAHAEE L %ﬂﬁ‘ﬂa}ﬂ g8l =7 =x W3 APge
AAretz g3 g Ase dE F2AH 7TFE A8E 2A7F YA v}
A Feoa BASEA 933 o] AR <oHe FAsiel ovld diE Fye
AL PA dojA TldA AEPoE HolEd F flE THE AHFHoR
A3t 00) 6o vlm o2 o]Fd FFAAbe wis] vz o] WAL 9.11 oF
oYy &89 H43E HoFs Uiy AR FHEGO) HHAEAE JELE
o3& v|@FTNFAH(US Patriot Act)e AA s 25219 YxIA, 54, 39
874& g3dy AYUFHHREAL ID Act)S A Aste] ZAEHA digate] ¢rlng
Aol die AR gRele] ALHE wA Y2

FHAARGE A5z AFelA “EHYEs BAE}] see 2= AAHAY
HEMRI=E A% HA7} dsdAn Ade AR &3 A2 2 7378 A4
o] AFE Adete 6719 Ax 2 F5 FHol ZFANIL Aok Aszes HFH
o|zte] Fgeol FEEHE AgTA 2397 RE FFd FEHE AYFA 2¥E F
I gledl, Fab] o3 HYe] HANE T e BEAL AA §lo]l #A o}
Sei(A4g. 7o FHAY Ve o B o8 ANENeH 2 F M 4
gl 185 2 F shirb ZE(Chahal) AHlolth Q= &4 AZREEA 19719
garol] o]Fad| 7|3 A5 7Hindefinite leave to remain)E ¥-& AL AU 7h

80 Hiroshi Motomura, “Immigration Law and Federal Court Junsdu.lmn Through the Lens of Habeas
Corpus™. 91 Comell Law Review 459, 464 (2006). o] Zol| A= A 572k2] 734 B A(deportation )
FHE HA(removal) A2E Ho)Y BF AAHAR A

%) Demore v. Kim, 538 U.S. 510, 521 (2003). $1¢] &4 1976512 A#(Matthews v. Diaz) 256 S
&5t

91) Daniel Wilsher, [mmigration Detention: Law, History, Politics. Cambridge: Cambridge University Press
(2012). 75-77.

92) AUFHHREAL ID Act) AHUFBAL] 843 715¢& 4sislc WE s 29YxHee} o
afAlel] ¥ek 8-S EFei Utk Jennifer Norako, “Accuracy or Faimess?: The Meaning of
Habeas Corpus after Boumediene v. Bush and Its Implications on Alien Removal Orders”, 38 American
University Law Review 1611 (2009) 3
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O = 48 sy A48 8 P RAE Wgtoy FAEFECE PHE
Atk 2=y 1986 F ANdn BFF AEE FF AR dFEHo 3
AolM FAge] AEge Ak & gaio] AAHE 19909 ZAH A7} 44
Hol FEFHAUI 1919 ZAHAYH S LUt FAAEE AH FaHee 2
oA FzE Anyou = AXE 17 R fFe] HukE o fE AAgAE
ZAese] Ak AL Qe Zopyt HElzl $EE L o FE W E(asylum)S Al
Aoy R 9L o R ARHUD FFolA AgFAlC AN} ATl Ai
of o3 Ae O AHAAARAE AEE UEE £85 = 29 HPA, 64zt
A& 739 HPA, ZAHAYG FFE OG5 AHAANY A dis] gas
A3 18 QIER $83e AL 1F ¥ ¥URF g A Y A3z
Whsta 21 Bl o APHAIAE W& 3401 ok z1]13.2: fiuko] s, W&
AR, ZAEA & 758 dEc AAE AdAdAE & F fle 439 Aesix
G Hed A&rt bt A= HUIARE o] fE HFA AAE AN o
o o A5z A4l BAse APHAAM HA A XIda IS 2y
FUEAE T AE B3 2 =F9 ¥4 A 9 glolx 94 ZAFA
Exog 81 ZAEAEAE Adss 5 o] FojF o, 433 F(due
diligence)E 71 &HI Aol Aol thet odx2]7} ANSER edolgle B7]d AA
A&EHY = FoF 9fute] HA| Yetviy HAYUG M 2#HY FF9] 7|HE Adst
A e ML =g el Hm, Wad Fio @ BAdAE ZAgAE ¢
g el 73 AgE 5 A oW 2d 3MEE TR Aol dAtEEE
Fl&ste] Rl AFEF A5x A1gel wica 34 3o
Soll A AFHEel, NATOIFY FAE FAEAH AR ¥ ARNA 18 7
= 84% HAd 47 AA | G HFHe] Aol AR, Y oI

il

93) Chahal v. United Kingdom [GC]. Application no. 22414/93, 15 November 1996.

941 Mathloom v. Greece, Application no. 48883/07. 24 April 20079 3t Press Release, ECHR 178
(2012), o] A | 2N AHEY WHE Bsitt 7HEE olgARle] AAHAE SR T
wol wAI7E St oleh=zt ] Had A UEe ANele] £8¢ A HUde H
oA Wl ALcHR W2 Zadvydas v. Davis, 533 U.S. 678 (2001)2} A7 tfvoﬂi\i A]-o]q &3
7~l-°ll*1 A ae FEe 0UAA FHeEE WRERRe A4 o8 BT TR ASY
—r UA Bk MEC]l HEHE HASHHAM FAEAY F2t HATH BREE A ﬁl% 604
& 971A Wolok gtk 71EE RSO



116

3H(crimmigration) 7 ¥ 18]¥ T ulE THAAZITS) o|vDEz{slE 9.11 °]
F oA FEd 2 AT FHAAE 20009 Eojo} oj¥IFA e FAS e}
oluly] <fuke] HHBr} FoiF FHOE FAADN FI, HETE, ZF 24
olfiApE el FF-& 20008t Eoi9% FFATID FFAEHE QT diF Iyl B4
& Y 459 olFo diF@ FA T AAF dES MAHLT o, FAY
A71e dHeeFe sl Ajste] oWIHxE AgE vs A7 I8

4. AL, 2o AYg A9 A

ARl AL “suljid W} d5oR Ee eI W ZH’*‘F-% SfE
g7 AAstH(Asx 2% dF), owF A=dE AR HEF AL A
Aoz wggalA opgohn ﬁﬂ‘?}(zwi) a2y ef=ele] AdEE 5%"14
oA EAsor T %719 oF+ floh dE 9. AT 4y REA dF
FAE SAAY 959l BEALRFE Afsle A A debA aen ]
A csrdigel ohel el Ao R e 22 AAAHC wE A A
H3p7b 49 RiA el &3 AR Wk 28 49 A5 AN vtEde
AL O Aot 1AL AMAEAS 2 @HAY 230 JA e FAEN.

ojmele] Ylmsla AR ALE YHFoR 7PZIZI gk, Sl ARl 19
sta] UL AU AL Tl &5 €€ ARE W] ofsEE BHsh
A== SR A Aol AYE /MAEA delM e 23 A Hort
oA o] e} qE 280 EEFHALY, T2 Y Y Ex &5 BN

©

o) WS ast] fld A4H 2AEF BEY o, ARE ATsl7] Hel SA Hae izt
7N dFe 83t 2 ARALNE vEge] 8Ad & AT HoA 2.5 A
(criminialisation)S A &al|ok g}t 1y coluld =gl WHe] FhAol| ik =e)7) HoFE= e
Fiol FAHon Fog HAAZL o|YlAbEY] ofAye FeE fdre Helor lummu
Parkin, “The Criminalisation of Migration in Europe: A State-of-the-Art of the Academic Literature and
Research™, CEPS Paper in Liberty and Security in Lurope, No. 61 (2013), 12.

96) vl=iof o} Al Juliet Stumpf, “The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power”,
56 American University Law Review 367 (2006).

97 Parkin, 2] &, 13-14.

98) Maartje van der Woude, Vanessa Barker & Joanne van der Leun, “Crimmigration in Europe”, 14(1)
European Jowrna! of Criminology 3 (2017).
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71 73 4| &&(gainful cconomic activity)e & HATE B0 11 444 9=9=
ol gosts Agdas ¥ 4 g9 ov gavs dgdis g A
glof “dg zkgol B HEryke] ojym “AdF Ao #F Ax EEGT
Hi, el 229 WS A7T & v AdE X3P 4T #7q #3
A e Qe EYA BAE A%, d=RldARE QAR EHe Azgkn &4 F 100)
g R Hyol SRAGE AATY ARvt £EdGD Eobd 2 ARe ¥
WA PEAFAL] UEE o)FE AoRA RE FAR AT 0D

A= AAe Aol dalAes 23l0] “ARle] ke AY WA AHFE ARF
A Adshs Ao Afiot Aale] AAF AHE A7F AT WO A
A 48 & de AYFdY 2AfE 25 E3e oy PEFTAFN LM
S Zteta 2okt a8l ZAG4He] Afde A Af7t 23T
ol &3] mulel ARyt opd <Uxbe] HelRA “aRlE AFFHoZEE AFA
do] 82 58 2 gy Hgich102) ed e E Y wSHe 9
FAZEA} Y=L AR olF 33 AL dEE A 2, W
omele SEAAE FASE JEY TAHS dFEc =9 daAe FHYe A
F7F Svlel A=A f=ile] FAZ B F fide olfE ARATE Zel¥lo
ot oju] SE2HAAV; FAHE A Apol ARHoE FfY AfE FE F
Yoii HAFch103) = JEHE A2z A1FeA <A, FF 2 AQJFHURL

-

W

99) opak EC] A(right to work)E AEE FAielA HEg AL s delE Hgck
Marshall, Citizenship and Social Class and Other Essays, 15.

100) AYAFA 2016. 331, A3 2014801367 24 HFS), “AFA2LEA} AF-9) 5", o] HS--
o814 2| 821, okel A(F 19), 369-371. HFAL 2)=gle] Y¥ Ao #e AE AT @A
2007. 830. A3 20047101670 AANA Z2e] Fele] 89 €T o #I At AHae
AL 7RG T £ & vidsidoh Ao HEE s olEAE B ol a#d =2
7k A3 A 71EEE 2FdA RIAEA gethe 2EoE ool 4 U] dEeloh P,
“OHESHALE oF AREA Z1E - FUEA HEE f%E AR TR Aled ARE (2010),
129-130.

101 AHAEA 2011, 9.29. A3 2007 0}1083, 2009F 21230 - 3528 AA A AuH HHFE oA
vle] ool ZEA %Y Afe AW SHE o|Av7E FAg a2ln WAL flx]le
A 1gst AgAge] Afuc o AFHE 440 Fsiet

102 9o A7,

103) A Zlols, ZYHUE )10 Aol ot &)=%1e] 7 FAYES AASHAA, HAAA
s 45 olv] ZEIAT FER Ao 7dd FALE A AL HE o8 FHSiol
Fggoaa A 7ol BAss =214 EAAo| wAgica wjRgct FHATA 2014,
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Afrze] AT A E AdsHEA o] & HFUl9 AHE WA s U

5. 915919 A=A AE

gl @ye A1z AlFolA “RE IS AR - 29 A9 HF - AA
e 7Hgret FA8a o AfHeR 4zl o] HYES IE §F
FE F AUe7h? Ao ol HYjeA FE & el ANE 2 HAFH Aol
B FAFE HHY AR(A192 A28, FF HI o A(A21R), A4 2
f(A222 A1dhHE B¥F d9oR AL o, MEvdEMdE XFH #
ok By H3e ARz A2d) 2 AAY] AfARRE A1ghE Adstan
o WHA RIzbe] Aelel BUel AgE FEshs f AT 5Y /B 339
A AE HdQle FElE gAste dokAsx A1 2 Aoz 19

NR1E = AxE Aol B3 A Fge] AFetEe], EE Aot I - A
o] A= FylokE, TFAA, EHe BE 52 ofz AE 4 9ok €U
goke HE9 AHA102)Y F3I] - AAE ;x}v(xﬂuz)% HASHEME 1780l
“A| ool #=Qle] X Bl tigte] AFe FIgstes AL A AR
HA ohl o Rdstn Aok(H 16X). %HA ZUHHYYL <Rl AF
e 99l o] ¥ TE & YEdA A FASE AYslie FABEFL 8
e oplEh Ija “YEREARL giglse AfFshs 9le] AXTEFSL
35S dole 2 0o Hdes 11 %9 FAHHY 1 dol Bag 3
He @ Aoy gARTHA 172 A2 - 39,

g welAbE, X8 Afe F3I - A AR AFFOEA ByF QQHelA
vh ojxele] AAH HH, AXNH I - AAle] FAV 2 o 2 dukg &4
Hohe ZAA AD2AY A7 EAAED. f=delA AAH @ L HF - A
Abe] AE g8k gode AL omele] Fvle] XA oAE A A9)EHA|
BEEZ 87] 91§ M FAEAH 17 & oplEA] goEe =g wIHT &
HelHF o] AZE 1950 o] oll = 19} #& a7t 2% 9% vHes 44 F
248 4 9ghioh) & Fof, FARA A FHE B 2L A2z MAD

hlo.
N

828 413 20138 oj359 AA.
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A GA Ux SUZRE 2o dvle] FAZF 53] yigtetA uhggon Uy
3ol A¥e ¥HUE F 2EYo JANAR-EFES WES e 7} dHle] X
ZFE AAS FAAC 1960l o2 =lE HAREF Af7t AeE A
AFA T 299 Fo wshs AHE ofFE & ZAHATEAE HEA TR
o Ao Aoy AT Ve Y =7 238 A3 - fwy st o] Fwl
o] AXNAH ®nEY A3 - AAE FAYG. TFAE 1981E71A] =¢le] BAE =
Ast7] YA E AR 71E E=F Aok 55U 1950805 25219
3 - AAY] AHE HEE 8 AAY 5] AF7KIE 8913 H109) 1
dE Aok 90d7IA & FHNH LR, o& & U LTz naj, 25209
AAEEF M HAF HeE 7L AfT. ZAE o7ldle AARFTE FE 9
FHlo] AFHIonA Ex Ao Hefsts EFUtt 5YL 19838 S
7191 27 dBZ&(Dev Sol)Z, 1993d0les FEELRFAFPKK) 5¢ ARE 4k
&t717hA Rrhioo) 20173 4€¢] El7] NE g¥IRERd 2FHA = okF BT A
AGEE Ut 2=k AESt s AAE WiHe El7] B9 UG &
g 9 BE Ao BRI By o] =32 Yot 59 A¥e 9FF
#He 53 g7 dAdd $¥E Agsisr) st YR AIE EISIE Y9 4
d@tso}l W@yl ARE AR FFo did FARAE FHakATh10n

ol9} & FAdE EFsn IAJAEL =x9le] AAH #d & 3 - A4
o AfE BASE wHgoR s ok e AAEF AFE B} ok
L7 F3H Y3 (Council of Europe) Y FAAE A7|Hof, 1977\ %23
o] ¢l Z-3|(Parliamentary Assembly): THSIHF S All6xe] 2H21& #FH.108) 7|

rir

04 fyiagere] Az B #=ele] RS JAY F UL AARGFYHLR st A6
x5 ARk 3beh Heléne Lambert, The Position of Aliens in Relation to the European
Convention on Huwman Rights, Strasbourg: Council of Europe Publishing (2007), 23.

105) Tomas Hammar, Democracy and the Nation State: Aliens, Denizens and Citizens in a World of
International Migration, Aldershot: Avebury (1990), 127-141.

106) Eva Kristine Ostergaard-Nielsen, “Transnational Political Practices and the Receiving State: Turks and
Kurds in Germany and the Netherlands”, 1(3) Global Networks 261, 275 (2001),

107 Alison Smale, “Referendum Inflames Concerns Over Turkey’s Gnp in Germany”™, New York Times, 15
April 2017,

108) Parliamentary Assembly of the Council of FEurope, Political Rights and Position of Aliens,
Recommendation 799 (1977).
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2 oxgle] disfiAet AA2FE 58 o7t fida Brohl9) {33
of AZE &¢lel ALFFAE Fojo| #F 2 (Convention on
the Participation of Foreigners in Public Life at Local Level)2] AZH(Chapter A)
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A A AH-E B ARl e AR 2 7‘613 2 Ao A3 FA| e
Zot AE Zo] stA E Aolth 10 o]} T FAo] HFof WA O3l= Ew
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= o E JAEe AL FHEHA ¢ HE - F3 - AAL9] Aol did] #Rel
Qe Ag 818 2E 7 fol ek AU} 7bsetAl "ot
oA f=gle A wHI FJI - AA] diFd FAE 43d YR ES
el=Qle] ARHAAS Fodls 2AUH AARAAAE RA fldA A58 U

F

Zo} 59| o= AL WYt Addlo A% ofRlolAl AYFHAE Rl
19603t FHHEE] ff=¢le] HAEBFol diF FAE %}Eﬂﬂr!m Iy A A
EE - A3 - JAS AFE BHIse e W AAE T 9F90E AX A Fe

Al?lh G A9FoIT 2005 B 9 ARE 2E FA KB A
& Helshs Ushs A AAG 4s71F0R 2AEYUG 1 % RAAE, Ba9,
Ael, $23j0le] 4ol FANARL Rojaln Tk APHAABE Hofal

1097 Nuala Molew & Catherine Meredith, Asylum and the European Convention on Human Rights,
Strasbourg: Council of Europe Publishing (2010), 204-205.

1oy Fxpol olgoA ¢largle] Hald EFH Fo AFE MME T. Alexander Aleinikoff & Douglas
Klusmever, Citizenship Policies for an Age of Migration, Washington DC: Carnegic Endowment for
International Peace (2002), 43-45 #+=

111y Hammar, Democracy and the Nation State, 132.

112) Rainer Baubick, “Expansive Citizenship: Voting beyond Ternitory and Membership”, 38(4) Political
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= yeA vzt F AW oL FHAREU) ANldA AREAARL fHolF
(European Parliament) 417] - A AHE FAsfok st FHAT FYFo|qutt 2
7 FHEPA W] opd FdAE AFAAE NEdte Yee F2UT A&
gl=ele] AFT G Faojol #3 P9 CH(Chapter C)& 54 ol 7538 o=
AolAl AFAAADR HHAAAE Fosts AL FHE e, o 2L 117
ol Amsl s/lxEle] MERTL 1 F F vghe CHE FERIATGIY ESHdiMe
198913 Apglgo]  Aekgt @ 2n] 3]-2 2~EFQI(Schleswig-Holstein) ¥ §HH-E1
(Hamburg) ©]3]7} j=9lelA] ARAAHAE Raojshs x4E AAsA 71¥l(CDUY
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&7 31 gk 1) =5 200590 FAAAYE /NABA 200610 AHSLE 2=
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o] M3} g =2 oo} FHzE eldA FAAEL FoqF Yz Al
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6. 27912 A3 Az

Science and Polities 683, 684-685 (2003).

13) 1960 e g 2)=iel AR AL AAT dvka, UFE, ojo|&RE, YHRE k240,
28119 67 5te] Ce FASoI o|A%, “BR7HY ANIAL EAS=AE, 239 - AFE
H&, GG wt7ps) E5oE T (2009), 348-349,

14 Gerald L. Neuman, “"We Are the People™ Alien Suflrage i German and American Perspective”, 13
Michigan Journal of Internationa! Law 259, 283-91 (1992), Christian Joppke, Immigration and the
Nation-State (1999), 194-199.

115) o] &8k WA l5iele] ARHgdr, "SHAQIHY, A43 (2001), 100-103.

16 ¢jgs] wabed Hzxel FF ARl 20054 AFE F4 AW FHFEEAGT Chulwoo Lee,
“South Korea: The Transformation of Citizenship and the State-Nation Nexus”, 40(2) Jowrnel of
Contemporary Asia 230, 243 (2010).
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N7 Marshall, Citizenship and Social Class and Other Essays, chap. 1. olglA i AldA Hals A
e HPs s & £ UG olqal, ~ANAR o)FE, TAZEAHRAT, A3 Al
(2014), 230-231.

118) Chnstian Joppke. Citizenship and Immigration, Cambndge: Polity (2010), 148,

19) 2h3hg, "I 1A ®), 2] (2011), 88.

Do) A, “CHESAEIS ABE AR 115,
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121) Chnstian Joppke, Immigration and the Nation-State, 271-272.
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FAE SEHAL FEAL AAE B AehE A Aokl AAEG ¥kt YA o
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and Cultural Rights of Migrants in an Irregular Situation, United Nations (2014), 123,
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flol el Ao wdelRelAE At Fag 2dste] RYEGR FPole
275k We| olde B4 AAWe] 1ue FEIHE o 2T U flol o)y
Y Zoret e EM ERAF HHe <l k2 AHAL A4
£ Aol AN el 7o =E2Ue dANHoR AZsARE dieFo FAR
e AERE 33, 470 AFAas FistA meA2AMe A dgie
2 AEe] Esfol mE Ad2d Adjony, oA AAAAL AAAAL £}

A5t WAA F =5UAL FASE AAATL AVY HolZ FETFORM,
77tz BARE AAAAZ L7 FARe] LeRYE FU4L Hove &
gEBe el el AE ol AAAAY} GE AAE PaAse THHL WA
she Aol digeks AA Rate] 590 Aed Ane 49T & g1

olFule] AFF A% Aaeks AEol weh, Teln FHel Aol Heh 343}
was Asngel d9e ot AR A3 2a) Adse ggoR 49E 4
Stk gAY FANAE “BE FyroR Fure @yl AHE Juche 4
& @ A FAE $9 “RE W0 GAST AR, ABBGS BY
® Aol FAlolA Aulze] AAE “RE F o FHAG. olx ANAAY &

125) ot 2015, 625, A 200754995 H4,

126) ¥4 o)FRle] Fdd oidt AFle Me Fx

127) Lubmann, SIS W 9 Bule] Azo|gos AAWel =2F AW FA% “olAWAAY A
N 2 - [ASISe] SHelA HEg AR, FAkista WekelT A8 A2E (2008),
33-58: FAF Aol e Aol - Fule] AAo|E U, HATGAT ABE ABE
(2010), 251-280; Gert Verschraegen, “Systems Theoryv and the Paradox of Human Rights”, in Michael
King and Chnrs Thomhill (eds.). Luhmann on Law and Politics: Critical Appraisals and Applications,
Oxtord: Hart (2006).
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A=x718e HoFe & dHoln. 8y BA=x7) A daos e A¥e
NE 08 30 93] &Fol& AAER rﬁmoi At wFA A HeREo
a4 g AFAga st duE ks Z =od o el 7 AA
2 BAH7E B8 AAAA L A% Jtﬂ.l?: wgskA o, 118 A%
A3l BA=vie A7 AR a5 ZAAE HE Futel fiohi8) A3 F ArlE
el Alge] Hle AAE do ddsAe Ao 2R & E.OE]TC]'. 19 e F
geo] 285 1T 4 FEFE Ao A2 z BE g7t &8s
=7k Hze| mEA st 2l @A AE Y *3%%9-1 ‘?-._IZ}E% Eo7hy gyet
AA #EHofshes o]FRIES ABHAE 180 £ w7t Ao EANTIE A
O8N &£EE dirte AR RsERE meke wste] BEa FEF T
AFshe =elA ARRAAREE H4E dole 43T U w2y, 3
Heol A Aste wol BEgrE ARV B FAHL 283 WHdA wud
& 9129 gk BA fHHo] At wle| wEl AL RAL oxldA FOE 4
e B3 AA. & 5740] e dE 7IsA4AY A5E i £454 4
AAA7Y 88 & A= ST Aol & F+ Uth

S0 AP EAL AISRY, FFEZE AFAE 2R FEHED AISEF S A
ARAARYE, DERY, FNAZEY, IRIAdFolgE 40 BPL 2= Fa 9l
ot o] F AdAN L FRYH DEUFPL LFAGY BeE AR FH, 4/
BE A7) E a0 2R @k 3 Aguge AAAAL o sukata gl
o geA oo B o AL J|FOR £7 AZY #7E AdE AL A
3nFe] Bz wHgchi30) A A - AR gl F8E el B3 AT Aoz
ECRE olzlo] ABRFL T3 AB UL ¥ BB A AL 9T

;|

128) BAmyte] ogt AjAocl2e] An& Michael King & Chris Thonhill, Niklas Lukmamn's Theory of
Polities and Law, Basingstoke: Palgrave (2003), 78-82, I-8-7l, “A7|EAH AAZM EAAA - o
vld D3, AT, AlRd A1E (2009), 315334 F=

129) g a0lo] A Mo chel Al =3, “25le] AS| A, o]H . o]FF 2| 82, kel H(F
19), 458461, AF L] H9A AU HEFEe] A8 Yoo tAAE HBH, TFAA
HAAHE, HEAb (2002).

130 =5 919 2, 460462, =IAE ARSI EHSFTHC] A4AY] 4AE gL Bk AP?-’!E*-‘FJ
ol 4t 23 sef 3 DEE7HA 4] 1Y - EFH7INY, HFRY ALERY, PRy -
g2 gl ol AR g2 =AY - 1E7), SR8 g AS HEAe
A A, TRk s A4 AR (2013), 124,
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Aez, AR GRS vad 44 =7 8 A[AAS FAsA £9
He gdez Wy Iy EfAFAE FoE A7E | SSi=zady it
Abde] Aurg & AT AHEAS YRAAE AAE Be 5 dernm dEFer
Fol ZATE 7] o#EHE Wol Ak & U= ol A AAA ] AW
Aol ZAAA T o ZIsAANY FAE Adste Aot 1A AR F
AREZE A ZHEIE g2 ko] AQMEEH 3D ol AAlS EE H 74 AAY A

24¢ 345 s JvE /M TEUHS FuEAE AHFoRE A
dekn A9FoR AT ARAAL A FuEANA 5F AL Rest
P2 e Ashed. AFFE-D, AAFE(F), I7ES) J= AYBEL T 4+ Yt

ofe] AFAA]l EHeo] YATHRERFRAAY A232), FVAZRYL UHHo

S29 30l AWEol o NAFIFAE 7}?4@ gong 9aelae
A} = 2AE oeaAu A AUAH 7o AAA YL ATatn ok =
e BUAR Tt IR AFAAL AdSE AT £ oy 45FYE JR
oz 43 glo) olFule AT Ao A H9Hch ope AsiugYHol
=3 Zasp zr%am 133)

FFREE ANLER 9 AABES AnThe ABS T AYE wAH 9
@ HogA AR mdld wEA gEt FURAZRAA} FEREY MY
Al Axolth BFe FN/ZASNAYL B3l ATHe Rz £FUAE
AFzgoz FNoz AVSAA 9o Fue YusAY T vyEAES
Fgehe ATeNIA EE WA FAZLOBA FWQ AR} AAY FAE
olate 52| ANT FFE HALVHFU/NZNBUAY Asz2; 2
M2 BRAUANYY Aaz) I B4, FE, $YlY JlelE RA0R FF

% 53 A4e FE e olddold FE¥xel AAd Vo] ¥ o olHHo
o} 134)

AS AN 2olE SBANA, TEANL Fo| ERHTG AAA - ASA B FoA

|

3L A, “HFFeElEmAte] EAHT sfAuel, "=FH=E AlI’F (2010), 68-69.
152 w83, “9 el Akili% an,

133) 9]9] 2, 472475

1) A, thEeAsish Asla e 140
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Aol #AF FATYF AREE “EE A £ 7% A3 w39 AAF - F
AF A7E FHE AgE HAe AL AR Addske, AAA - AFE - &
3}% 9 2] 9] ¢ 8 (Committee on Economic, Social and Cultural Rights)s= ©]7lo] &E
Abgell thal dAtejmel FFoRE HASR cdi AR, $43) oEAW LT i
HAZolA NAFolFAE NESR o FFE HITo| AR Te A=A dHrs ¢
Hode Solg} |43} 135) o|FiFAAYFGL o|F A} 1 7Fo] “HB
FRzte] WEE -8 722 3o A fA 9 FE Eved d73Ee] daE
287 H8td g s7HE FEE BE AYE /Y “gFYgEE 19
AFu #Hsdel NATAYUL o2 AdE A e I FHIHA282). Al
A Z=o] AAE o|FHAA AT mAM|2e] FL& FAEc} ARolE o} 7}
8l A EU 2771= & 19/1=& nlAFFolFAdA SFavte AFad 1 F 11
Mxg A8ve] AFAFAE 7L Ae Ao Zﬂ}ﬁ‘?&q”f’) el
oo #3 HEL “muo] A7t U H=U"E SHYE ddAUE £
&tal A FFEAe] HYoA R =gle wjAE gl ?%E}(?ﬂz& AlE g A3
Z). MFFHS YEFAAE ERAF AMde TRT 95Ut fl SRR
ol FASh: FHFUE FRYFE GANL Jon(EY=oAdE A2z
]2 2123‘.) =HAFAE o] oA 2 A WiAEHA Fes & 7 U RS
Fo8 fEARE 7HA 3 Qo] vFLFYBHE AV AYeT 9oy +
%‘94 AAp7E HERste] 8AQl wAFolFA A AHH AFSAY 28 HE NGO
9 BFE a7 A7 g dA (U1

7. iEs e d¥9 H5d

135) CECSR. General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
adopied at the 22nd Session of the Commitiee on Economic Social and Cultural Rights. on 11 August
2000, Document B/C.12/2000/4, para. 34.

136) 592 vggtelFAE WA S5 FATEtd FEAE o e AFHATN FHAR
of g ME AMME WIHR 3o 1 9o Fad disjAs ojaulE Bawns 4 WA e T
A & 9% 1“%“ ERAFAE Bk AastsE Hol gl7] dEe] AAE Aol F
AE 9% 2B AN Ae FFel 8 A e] gtk European Union Agency for Fundamental Rights,
Fundamental Rights of ,’lhgmnrv in an Irregular Situation in the Ewropean Union (2011), 71-83.

1370 QHCHR, The Eeconomic, Social and Cultural Rights of Migrants in an Irregular Sitwation, 4344,
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W& whe s RUF QAo RA AHo| E3| 7AF AH A Aot} BA
- AEA g 23 A #3 A e BE AR diE] 2Fa8E 7
FagouA AAT 2L, AYH oo o3 181 Fade] M7 =94 9
3 FEaSE UNHHOR o834 3 BE AR YT AL FARHA X
A28, otsAYFAL HAHoR FAAT 2FAS AT Feu K YHS
fro=x ZAE - A3y 3 £314 %‘Moﬂ et A ekl wiE oA @& 9o
A AYE Adstn k(A28 A1d). oIF AL Gk A30= I;FL:%Z}Q]
A7t s w¥la e ngE %f 718AE 7HgR *6}”%1 e
Al AF7E FHAHNA Foe olfrE ALK Aol ARHAAE tEOR
T4 o]F AR REHUI(CMW)T 170 AAH - A3d 2 34 A
glol| B3 =AFek A3zl FA s Aolet AT ZAH - AL H - £3}
A4 993 =3 9=0% ¥ Y EEST YEeiA 2sL e AgE 7}
Aga AdHc9) ol FFshE, BHAFAL A =5 BHARF olF: 74
S AFHolok npde TS FEH W FUH FFIHA FEASS TS

€ 7t Aol HAEe] igele A4E & Stk

OIEM A TEe] AxoA FUE FEEYS HHA X UL 28T &
Te HEE HAFolFobEd daide © B3 78L& Fol AyolFots 8 =
Y3 5 igol dig AaE FEA shke 3@, ook, YE#E, of
2aEy, ad$de, ), @ vigFelFolsol sl wateA wAsRE SR
ZAHoR wgE $e APYE I FHE=R, 299, EEE, 93, A
f), @ A AFAAL e 8702 FASFHEANE 18T A4 L /HAA &
£ olFokEddA n&s AFde FF(FE7HE). @ wAtolForEe u&E e
ZI1BE HHOR wAge FE(FHLE Yol & F UAn.u0 ddls2 7%

13%) CMW, General Comment No. 2 on the Rights of Migrant Workers in an Irregular Situation and
Members ol Their Families, CMW/C/GC.2, 28 August 2013, para. 75.

139) CESCR, General Comment No. 13: The Right to Education, E/C.12/1999/10, 8 December 1999, para. 34.

140) Platform for International Cooperation on Undocumented Migrants (PICUM), Undocumented Children in
Eurape: Invisible Victims of Immigration Restrictions (2008), 16-21: CMW, Concluding Observations of
the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families:
Argenting, CMW/C/ARG/CO/1, 2 November 2011, para. 5. OHCHR., The Economic, Social and Cuitural
Rights of Migrants in an Irvegular Situation, chap. 4.



FU3 Qe AolelA /o] 129

of 3ot S=xo] WHHEE WHFolFotEY BEE vhe Felo diF dFEHA ¥o
w2008 28 % - FEASHAN AL L S 7 Ao 28T 9Ee 9
8 AEdc Afol S Eo ASUSSAHEY FHARE 23T AFEA 9
Akl ekA e AFARL G dig AR FME A FFI(A192), 20108 E F
gtul YEtEAt o]E FEFOEZN(ATIR) HIATFOIFOE AT + URE
o} 141)

uad 7 Fo w{Ado] gt 9o D@9 #FE EF AT e,
19703 0] gA2o) A Hojzl g A4 Aol sk AW BAL S AT
o]FRle] AR FH g FPAFA AEe T 2Add FTH % - 5
T8 7 ARE k1) o] AldME FRMHLE YA ¥ o]FFl Ao
el FEFart Fo A A2 F U= g 9 (F 189 &l Furt
AEE WUE F ARV AYsHA] d2oE2H dY Tt FURE ATFAES
gy 7 e 2o R wFFoFolEe e AR £ UESF = 19759
glAbzo] QWS gEQD dAdiyee 23 el £4 Aaxr)t FASE ¥
THE Yo vigin #AF =Y, HAHYHE aoksd o3 2o

- FA4 Az 4 F7) <0 B Fsls oud 17t dEAE He HE
H3E ARAAE FEOI FASI e, of FAAA dFshs Uz
£ E9AF BHd e dEed= =3

-7 e oA 7Y 990l EASEAM 1 F o B A% F 54 E

tE “T1 B &shA] oS o] fE FFEIY tidelA wiAT 4 §

¥, % olo] 23 BEVME BHek: 2L YU A
e AN FFEH 3 FHE BAHE THHok d A
#4249 ﬂ‘ﬂi*‘ BYAL sl2E dvd Y JEe 71 202 Ao
Az ZAEAE AQNA EEWE v|THo|FotES n{ORFEH A s=
THARE AT & Ut

14 ofef] cisjM= BA 23 Fe] dE AL Fx
142) Plyler v. Doe, 457 U.S. 202 (1982)
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- EYYEAE 2289 Ad o5 ¥ 4FE BEAUNOY 289 Ade
59 A 9 REef A9 tis] FFE u]A F ok AV|EY o] opd
AFAA AL o2 A{LERE 1EL vASte 22 2ol

- 35S WS Fgle 7| Ed(fundamental right)2 ofU T 1Ry WSS AR3 9
MR E Assta AXlF(civic) Axd UES HYUANIIE F8E 75 T
gk, a2 RES wiAls AARlelA BE & gle detE 7AY AE e 7o E
T AU FeAE deRRig. Ax 44, B A& HIHE A vEE Bole
d 71e .

- veHo|Fobsel i FHAEE AFTEHA &= Ao ERAFE EolAY ¢
HRQlel] i FwS9 HE Eole d 79t es A itk

- &9 &3 Yo nFo F w uFEolEd FHMHOE AFds 9
olgd} “yEAHoT FHEA gEgr

%

&S g Al FA o G ol 7&’—“¥° AA &3] ddor HE9T
Utk & ARRES7E AsEEA 7HE oA ol FAE AMEEE FuSY T
3 SHAE 7HA 8 agA A Al E LJOH—?JI 0. aSAA= AE 3 74
ERA S “QUZMperson)”S BHF A okl BHE ofd AF e Z|EAAES
870 27 94E Fddch RHy U8 gad Q49 kokE EoR
2 AFH ARE do] TRIY A4S AP 99 AL S &
AA el 87 a7tE BASE AAAALY =27t FEF FFEA ¥

A& AFAAZE F7bol o8] RFEHE wHlaido] oESHAME
71¢] Be 72 BAAAY (MHorRE L2228 AAW Aor 49T
UTHM EF wRS He ATE KR F QIte] AR FYdiEc =AY A
HY AAE A gtz AA Bsle] s8] = #@We AXE Tl LIS
24 =71 du4e] Z44E o HEE SuE F ASE HoEn.
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43 @& A 2] =elo| hdll A= Niklas Luhmann (©]2 - 8o &3], TAS el wEaA),, olE&%
(2013) Zz=
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V. 9= A7 9] efnly

VIZE RYE A9 wEolg Bl dofgt x99 o|FHzA 49d B Afs
T8 & 91% AAY =717 4. FAd 51”1”1'01 T fgE B o|FNE]
= AHES 34, F Ils7hd a58 AS7) olAs
FE 42 HAs AAzzo] oy, Elmo] #EQleE AFSHHALE dAnpEA
A F2 48 FE 7 g ¢ 3-'1} o HE A F3le] A o8] FRIFIE
ZF3e “BoUlFroln “2FYA” Aylge] FAsT e #4 zde] 4.
a%A wehe AREE ATE 1 AReA “FHolY: EFFF 7|FEo] ol
Q17+ (personhood)®| 2l HEFOF 7|Fo we} ¢1zke] #HFE HA o g
FE0] P2 eoE:M IR ugle] A AR gl “FHF AYHA A
E7F <AFH AN AETE HEitn Boh) oeh e 49 “BRvhy
(postnational)” A1 HAE MY olvlgdA oA E Agd Mgk ;:1.,3104071 S
o] gick. 1o wEwHE, Hl”d@. ATLA| L1 7F FWlw7tol o A%S diAsh, FAAAH
o] BHZ QIO 2 o|FHlE HEHOo 2N FAH FA7 FH I F71-25919
FHol Fadth %IE.L?]'Zi *1‘?1*19-1 EHE AEFse AREL T oAl
ALEHAY AT 5] ojAle AqRUENA SFEo=N 1A ARl 712E 9
A ZII Tk AR E, AR A(civil), ZAH, AXo] HAH APE FFo] o}
U Aol ZASA HUTE"146)
#e 2EdP “EEETE ke 2|9 ARE HASE ATl g4 &
F7IEAEY Ay 9E F4E #Estn AFE BAse FUEvte Age A
Ashy, olE &ste FAZ ¥R (regime)e] WAL Fe £Fo HEY U L

) Y, G A A ES) E2xRlA AAFEAe] wAl =89 - AFY 8, "ATEA
o] F7ket ©aivhy, ¥ (2009).

143) Yasemin Nuhoglu Sovsal, Limits of Citizenship: Migrants and Postational Membership in Europe,
Chicago: University of Chicago Press (1994), 137.

146) David Jacobson, Rights across Borders: Immigration and the Decline of Citizenship, Baltimore: The
Johns Hopkins University Press (1997), 9.

147) o]|A%, “Bx7H4 ARA L EAB=IY, “AAg ARAY HRY ol&5F - AE HE THAE
A2el Sy M AFe] Al . Eolbaleleltl (2010 Chulwoo Lee, “South Korea: The
Transformation of Citizenship and the State-Nation Nexus”.



132

sl =7Ite TER= =4 A=EAE Assls o 7]ofd E=7bE AR
AL Bohe AREL FHCEE 9=Qlo] FHARE 2 AUES FAW/IsHE
A gE fers 180 A Fee dE FErRRic A BekRel,
VA Agls ZEAHA ol HH AEA IAHAAT fE dHoRe oA
3 EE fsde] BE AYE AYE e AL okt w3 ok AFS
ZAASETE NET o] FGoA] A u<le] wE] HHE AeE Fele AFY
9l B3] ¥FdAe Af e 5714 ARlEe dxHg] 2o R FEHAMD. s}
EE A¥(subject)t =l FdAl $1Fse ASE deple dyed
(denizenship)®| 2= B3 FAHe HFE R E A9 AFY=9UL 77 &
A Ager e FEAFHDMU 18y HUE: AAF fAs Yutzes F
glA X, Wae} QtuAe] ol fE FHE 4 e HA¥d :=EF=H A1) F
Holawlel o8, Hadd. = % oA Ad 5 SXHH LS dF 23 1996
vl Zo] Bx]7) 8 B (Welfare Reform Act)S dlUEe] ALSE #ele] FHoghes HAF
AUth o] ¥ AR = el =i ARAEF} FFAY AAI) FHol AlRlHe] H
7HEstH o Sl AHE S537] flete A GFE9 AAE dEof s
Aol FFEE €A HELEN AXE dEdoe Aot o ¥ AR A
3 gtolnlA E47] £l speloprg}gl &4 o|WlAte] FFEo] FEHIFS 19
¢ AFo] AAHorEgE TS TIAET150)

Sa7H4 ARIAS dFste AHgEe] FEIe & s AFe Igte] F7tY
Batelol BAE o7 S99 AXNFTEA A8 Ao 1AL RoAFE F
19 AR £F8e AL APy AvdHed. 12y FH %7152 (Treaty
on the Functioning of the European Union)< - AfAIRIFC] =7H4 Al
F7HAQ AolA] IS thAllshes Ao] opdS WAZCR FERisti oh(A202 A

rl

rlo

148) Hammar, Democracy and the Nation State.

149) ko)) A 9158k Demore v. Kim, 538 US. 510 (2003).

150) o] B, “FAF 250 TEIH 8k o|FHAHI AVEL] BAAFE, HUA HE TOlFHA.,
ARFAZE (2004), 265-267. G BRL0)A} o MIESIAQ] M AL EAANE Y] FrH(New Deal) o] 3
ARS A A Thar 2 dSe slEshe Abdolet 7ok Peter S. Schuck. “The Re-Evaluation of
American Citizenship”, in Christian Joppke (ed.), Challenge to the Nation-State: Immigration in Western
Europe and the United States, Oxford: Oxford University Press (1998), 193-194. 9=1% 19994 ] Z0]
T8 (Asylum and Immigration Act)S T3l YA7I7e] AA] eb2 o|ylEe] HA AL ofjF A)A
o}, Aleinikoft & Klusmeyer, Citizenship Policies for an Age of Migration, 68.
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13h). dgATEL sels SHosRE AFHoR fsy 2ANE 870k 3
a9t Arele 3eE FAHE 2gste dele Fovt gl oA AFANA
& 7|E ANE A =HE e GER ol#F Ao B3t ish AF A4l
seolRIAA L FHe FEZ Hpooling)E F3 =AAE Y} H9 oFAe| thFt H
wolA E&A4E 718 @tk HE# 7% (Dublin Regulation)oll HI&E & F&FF
& W] &) A (Common European Asylum System)& WR1417% & #|ofsta Q14 7|&&
243 ot e FEHOR .15

a2y ga7kE AR Jlgel sl o] ZA wHES Al7ista withbE, o] F BE
oA AFF T FLL AokollA AAA € 5714 AN sde] WEE
Hg3He nigdsol stA Yk 1gon s offyl Wzt dojur gv AL ofY
o ARAL AL o|Fe A Q4EE B T dE AYs) ofgA 9
AZHAA A&EE/HE A9 o] & BEA Hxel, ANES o dAg F 4
Fe oFRldA  AgEe A a9 A 3L ANEHe  §F
(disaggregation)etil Zah= 71 HAXA gy A& Askay #Ado] ohyr] wE
ot AHlAE olF= 84F2 ARIEY A4 wie oUd FHz HEHEE
o FFEUZ] WEeltt. AFel wWdks AF R3] Aok 9 AA L A-&4 ol
HEER Aesta ojZle] HEAS FASe HEl BES fS ASsia ofF¢A
= 88 FEE oS A4 e e HoFErh

olFxle] He FHL FAUAH s FEAT Al Aol =AY
A4 Hgo o3 A op . E=vtA AYA HAC tiE BHE F v 1
g 7F 7 e ATt g8 FAAAR e F45Eo] njositt= Aolt. I ARIAEF
o] #jE Fodry = 1AL F7t ZAT § A= A= 7Nk ufp- Hek
sttt B-E UgelA o]FAEL A IAYe] opd s FHE FI Hzdd. v
oA 53 a#3th @571 AREE Bile AARER olFHlE BEde

1510 Oliver Schmidtke, “Transnational Migration: A Challenge to FEuropean Citizenship Regimes”, 164(1)
World Affairs 3. 13 (2001); Christian Jloppke. “Immigration Challenges the Nation-State”, in Christian
Joppke (ed.), Challenge to the Nation-State, 29-30; Linda Bosniak. “Citizenship Denationalized”, 7
Indiana Journal of Global Legal Studies 447 (2000), 37-39.

152) o] F, “BUARIAZ ofFate] Fe)", dHYY 2] 169, "EUMAL. (H2%), E¥AR (2012),
262-263.
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de Al WAE B AAEoE dol FYRgin v, Fhe FAADY
noe Aol ofdl 95ele AFsele ATl AAAR AeF slzel a2
dalA s epeth FALRYI AUYEA 3ol BAge) Fe) AFL wHy
g VASE FEe 9¥L wet A% FAYAHOIE AT AHolE oF e
Ae7} BEcE s a9 ol tesEeb] WE, % ANEse 24
AA AgAel A3k Mot & k2 RBASE Yk AAAAN ThP Ak
Fouye AFWA 9t Adole Ho FHo| Aee RHHL FHHE YU
485 Bok 1 SAolA A(EDS Gl Fastch AFoA AFARe, ol
e WARY A9F A FA FAAL Wl AE By FEAe BANE
540R # 3 oNMe FAF oAl HelshA Rale BAEL FE UA
0% At o|FHE AAAAL AEHE PG FelshA FenT A5
ololg flal Aol Zasts $9UE ZHAA Boh WAL oFylel ALE ARRe
2A oluAdel JBe WAL AN AHE oY Boplx Frez
chish Hee WAAL HAAAZA WAAY U F4el AXtn Aok F WA
Aol ARAE Aol A4 $A ABEHE Rol NS AHE AN A5 &
¢ BA% IAS Hel BAEY TEg} ZRIYOR £4AIS) ouYe F4
o g2 FWPhE VEL BT ANW o[Fo] Belaht ol AANEH F4e
0 28 A3 AVl £F =2 5400 olE WS WY wAL oF
Mg o HFee AY GRS ZAASE U Fuos HFs
aE oA AMEE ADe $ReE olguYy ol 9@ BUwoR
olFulol Tt A58 AW Hof oUYAL BB Bol HE Aol Yok
AL AAAA SAAAL AHAAS olF o] Felaks AAAA © g
ofe] AsA AAE]l A&she Agolch 1ol e A4 HPOR UYL ol

153) Soysal, Limits of Citizenship, 143.

154) ol Mg “AHx|2] ApHziel APHE B3 AHAAY - o|NAHAE FALE (AR MHHd
ty A26 A1E (2016), 329-377; Christian Joppke and Elia Marzal, “Courts, the Constitutionalism
and Immigrant Rights: The Case of the French Conseil Constitutionnel”, 43(6) European Journal of
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